


Central Law Journal. 


ESTABLISHED JANUARY, 1874. 






























VoL. 36 ST. LOUIS, MO., MAY 19, 1893. No. 20 


a 
= 











: ‘Whoever has occasion to turn to the law of Suu. 9 1? and Guaranty will find in 


a 
this book every decided case on the par’ “a questi¥ean,, wishes to have an- 
swered, and will find them easily.’?—CEN':.. “OT 55%-TJOUKAAL. 

. Ay We, 


: Hang 
SECOND EDITION. REWRITTEN, ENLARGED. 





BRAN DT 


ON THE LAW OF 


- | SURETYSHIP AND GUARANTY 


Being an exposition of the law on the different branches of the subject of Sure- 
ties and Guarantors, as deduced from all the decisions of courts of countries where 
the common law prevails, from the earliest period to the present time. 


By CEORCE W. BRANDT, Esq. 


| Second Edition (1891). Revised and Enlarged by the introduction of the new 
phases of the law developed by the 4,000 and more cases added to the citation of the 
work. Further enlargement was demanded for the right discussion of some new 
branches of the subject, and some branches neglected in other treatises. 

This new matter includes: 


The Qualification of sureties. 

The Liability of Bank and railroad corporations who become guarantors. 

The Law Governing Contract of suretyship. 

The Liability of a Surety who Fails to assert his right of subrogation. 

When the Liability of Surety on Official bonds becomes fixed, and when he cannot question judgment. 

What a Recognizance Must Show in Order to charge surety thereon, and proceedings in forfeiture of 
same. 

When the Judgment of Forfeiture May be Vacated. 

Of the Eifect of the Surety’s Liability to a Recognizance. 

Where the Principal is not Indicted, or, if Indicted, the Indictment is quashed. 

Oi the Liability of Sureties on Bonds of Officers Ex-Officio, of Contractors, of different federal, state, 
county and township officers, and of assignees and receivers. 

Of Sureties’ Liability on Bonds of Liquor Dealers Under the Statutes Regulating the sale of intoxi- 
cants. 

Liability of Surety to Injunction Bond When Parties to Injunction Suit Agree to try same at chan- 
cery, or agree to decree dismissing same. 





Two large volumes, $11.00 net, or Prepaid on receipt of $11.50. 


CALLAGHAN & COMPANY, 


114 Monroge Street, CHICAGO, ISL. 















CENTRAL LAW JOURNAL. 








Central Law Journal. 
A LEGAL WEEKLY NEWSPAPER. 
Published by 
Central Law Journal Company, 
919 OLIVE ST., ST. LOUIS, MO. 
To whom all communication should be addressed. 


Subscription price, FIVE DOLLARS per annum, in 
advance. Single numbers, TWENTY-FIVE CENTS. 





Copyright 1893, by CENTRAL LAW JOURNAL COMPANY. 
Entered at the post-office, St. Louis, Mo., as second- 
class matter. 











CONTENTS. 
EDITORIALS. 
The Albany Again, ° - 407 
Constitutionality of “Single Tax” Laws, P - 407 


NOTES OF RECENT DECISIONS. 

Joint Tort—Feasor—Contribution—Wrongful At- 

tachment, ‘ . ‘ J . - 408 
LEADING ARTICLE. 

The Burden of Proof in Contests of Wills on the 
Ground of Mental Incapacity of the Testator. 
By Chapman W. Maupin, . . - 408 

LEADING CASE. 
Attorney at Law — Privileged Communications. 


Peek v. Boone, Supreme Court of Georgia, 
Feb. 9, 1893 (with note), ; 3 ‘ - 411 
BOOK REVIEWS. 

Brown on Criminal Law, . ° . 414 
Waples on Homestead and Exemption, ° » 414 
Abridgment of Military Law, . . » 415 
Cobbey on Chattel Mortgages, 3 : . 415 
Taber’s Illinois Assignment Law, ° . . 415 
Fitnum’s Colorado Practice, . ° ° - 415 
HUMORS OF THE LAW, . ‘ » 415 
WEEKLY DIGEST OF CURRENT ounnus, ° 415 





BISPHAM'S PRINICIPLES O& EQUITY, 


By G. TUCKER BISPHAM, Esq., 

Of the Philadelphia Bar, and Professor of Equity Juris- 
prudence in the University of Pennsylvania. 
Fourth Edition. 1 Vol. Svo. $6.00. 

[From the Central Law Journal.) 

Probably the best book to be first placed in the hands 
of American students of Equity Law. 


KAY & BRO., Publishers, - 


Boston, 10 Ashburton Place. 


BOSTON UNIVERSITY 
Law School. 


Fall term opens Wednesday, October 4. For circu- 
lars address, EDMUND H. BENNETT, Dean. 


EVERETT W. PATTISON, 


ATTORNEY AND COUNSELOR, 
ODD FELLOWS’ BUILDING, ST. LOUIS, MO 


Philadelphia. 








Special attention given to preparing briefs and argu- 
ing cases in Missouri Supreme Court, St. Louis Court 
of Appeals and United States Court of Appeals. 


ST. LOUIS LAW SCHOOL. 


Law Department of Washington University. 
E ST. LOUIS, MO. 
Annual Session, October to June. Course completed 


in two or three years at option of student. Admits to 
the Bar. For Catalogues, etc., address the Dean, 


WILLIAM G. HAMMOMD, 
1417 LucAS PLACE. 














Auction prices on U. 8S. Reports, U. S. Digests and 
books suitable for Lawyers practicing in the U. 


S. Courts. All in ¢ secondhand condition. 
For sale by Williamson Law Book Co., Roches. 
ter, New York. 
U. 8. Reports, B C. P. Ed., 146 Vols. in 36 books..$146 00 
U. 8. Reports, Curtis’ Ed., 146 Vols. in 105 books... 165 00 
U. 8S. Reports, 105 Vols. in 26 books to Supreme 






Court REPOreer....cccccscccccccccccccccccece 95 00 
U. 8. Reports, 105 Vols. *in'69 books to Supreme 
OR, BG vescecvcrsseveccesceccococesccscs ceeee 105 00 
Federal Reporter, 50 Vols. ‘& 8 Digest pesecneenoodoee 155 00 
National Bankruptcy Register, 18 Vols. & neo 40 00 
—— © samme atid Register, Vols. 5, 6,7, 8,9, 
wipedeee 50 
National Saakougauy Register, ‘Vol. 10’ to 4 any 
ist eckbdpinebesetabesdrdotesegsbuccses 1 25 
U. 8. Statutes ‘at Lar e, "26 Vols 85 00 
Revised Statutes of 8.5 2V ons. to 1891 incl. 6 50 
Revised Statutes of U. § , Vol. 2, 1871 to 1891..... 3 00 
_—— Statutes Rotating to D. C. Post Roads, ‘i 
Co recees cocccnecesseooooccocoecesoscccoes 3 00 
Gould & Tucker's Notes to Revised Statutes, 1889 8 50 
Clark’s Hand Book U.S. Decisions, 1892........... 6 50 
~—— of er Ct. ee Lawyers’ Ed., 3 
PPTITITITITIT LITT TTT rire 10 00 


Danforth’s" Uv. Ss. Digest, * digesting 116 Vois, 1Vol. 30 
U. 8. Digest, Ist Series, 14 Vols 
U. 8. Digest, N. 8. 19 Vols.. 


Am. Digest, 1887, to 1891, any Vol. 
Genera Digest, 1886 to 1891 incl. 6 
U. 8. Digest, to 1870, Ist Ed., 29 Vols......... 
U.S. Digest, 1870 to 1888, 19 Vols.. 
Or both of the Above ........ccccsceceeves 
Abbott’s National Digest,5 Vols. 2d Ed. ,to 1888 incl. 
Abbott’s National Digest, 8 Vols. to 1880 incl..... 6 00 
Wheaton Reports, ist 4 Vols. 









Dallas’ Reports, 4 Vols........ | in 7 booKS......... 10 00 
Cranch Reports, 9 Vols....... 
Peter’s Reports, 16 Vols..... ee cocccccoccecccss 8 OO 
Wood’s Circuit Ct. Reports, DMR cccccccescccecss IPE 
McCrary’s Circuit Ct. Reports, 5 V yaaa 15 00 
Dillon’s Circuit Ct. Reports, 5 Vols........-.....0. 100 
Bissell’s Circuit Ct. Reports, ban 1, 9, 

each...... ecestescocsossss 69D 
Peter’s Circuit Ct. “Reports, ¥ "iene lehie Siena 2 50 


Above are only a few of our bargains. We have over 
20,000 Vols. in stock. Send forour catalogue. Address: 
WILLIAMSON LAW BOOK COMPANY, 
Rochester, N. 2 


ALBANY LAW SCHOOL. 


Established 1851. 
Course one year. Winter term, January 4th, 1893. 


Address DEAN OR SECRETARY, 
ALBANY, N. Y. 


Graduates please forward addresses for catalogue in 
preparation. 


CORNELL UNIVERSITY 


Two years’ Om. aden re fy a of Bachelor 
of Laws. Graduate course of one year leading to the 
Master’s Pe. Full resident Faculty and large corps 
of non-resident Lecturers. All University courses open 
without extra tuition to aa i Ae law students. 
Next session opens September 1893. For announce- 
ment containing full wartioulars, address 


THE SCHOOL OF fing | 
Ithaca, N. Y. 











UNIVERSITY OF MICHIGAN. 
Law Department. 
The next session opens October Ist. 
giving full information, address, 
J. Cc. KNOWLTON, 
Ann Arbor, Mich. 


Lawyers, Look Here!! 


I will sell at greatly reduced Prices: West “publish- 
ing Co’s Reporters in combination, single sets or odd 
volumes; Lawyers Annotated Reports, Insurance Law 
Journal, Criminal Law Magazine, Central Law Journal, 
American Law Review, American Law or 
American Jurist, Bankruptcy Register, U. 5. 
reme Court Re orts, Albany Law Journal, Chicago 
egal News, Weekly Law Bulletin, and Ohio Law Jour- 
nal, Ohio Cureuit Court Reports, Kentuckey_ Law Re- 
porters, Myers Federal ee etc., etc. Y een 
FRANK H. VROOMA 
Room 12, Lakeside BD uthding, Chicago, Ills. 


For catalogue, 


















SR 


sss ss 


SSeS S&S S8ssesssssessess 


lor 
the 
rps 


ts. 
ce- 


ue, 


sh- 
dd 
aw 
ial, 
ber, 
Su- 
igo 


Re- 








CENTRAL LAW JOURNAL. 





— 





FORENSIC ORATORY 


A MANUAL FOR ADVOCATES. 


By WILLIAM C. ROBINSON, LL.D., 


Professor of Law in Yale University, Author of  Ele- 
mentary Law’ and ‘The Law of Patents 
for Useful Inventions. 


12mo, cloth, $2.50 net; law sheep, $3.00 net. 


This volume is the result of a long experience and a 
constant study of the trial of causes;and the trained 
lawyer as well as the student,will find much that is help 
fuland suggestive in its pages. Forthe student,the 
study of oratory and its application to the work of the 
advocate are of especial importance; and the work will 
doubtless prove a valuable companion to the author’s 
‘‘Elementary Law,” which has been and is everywhere 
such a deservedly useful and acceptable first book 
in the study of legal principles. 


CONTENTS. 


PART I.—OF THE THEORY AND PRACTICE OF ORATORY 
IN GENERAL. 

CHAPTER 

1.—Of the Nature and Purpose of Oratory. 
11.—Of the Limitations of Oratory. 
IIIl.—Of the Field and Divisions of Oratory. 
IV.—Of the Art of Oratory. . | 
’.—Of the Qualifications of the Orator. | 
VI.—Of Forensic Oratory. 
VII.—Of Practical Oratory. 


— 


- 


PART L.—OF THE PRACTICE OF FORENSIC ORATORY. 
BOOK I.—Of Invention. | 


I —Of the Ideas Serviceable in Forensic Oratory. 
Il1.—Of the Sources of Ideas. 
IlI.—Of the Collection of Ideas concerning Matters of 


Fact. 
IV.—Of the Collection of Ideas concerning Matters of 


saw. 
’.—Of the Selection and Classification of Ideas. 
VI.—Of the Presentation of Ideas by the Production 
of Evidence in Court. | 
VII.—Of the Qualifications of Witnesses. | 
VIII.—Of the Training of Witnesses. 
IX.—Of the Direct Examination of Witnesses. 
.—Of the Cross-examination of Witnesses. 
XI.—Of the Re-direct Examination. 
XII.—Of Altercation. 


BOOK II.—Of Expression. 


I.—On the Choice of Words. 
Il.—Of the Collocation of Words into Sentences. 
Ill.—Of the Construction and Use of Rhetorical 
Figures. 
IV.—Of Style. 


< 





ats] 


BOOK III.—Of Arrangement. 


I.—Of the Exordium. 

IIl.—Of the Statement and Partition. 
IIIl.—Of the Proof and Refutation. 
IV.—Of the Peroration. 

V.—Of the Preparation of an Oration. 


BOOK IV.—Of Delivery. 


I.—Of Voice. 
Il.—Of Gesture. 


Appendix. Compendium of Logic. Characteristics of An- 


cient Oratory. Index. 


Practically unrivalled, for the simple reason 
that its excellence renders rivalry hopeless. Of 
absolute authority, both original and derivative, 
in all the courts of the country. — ALBANY LAW 
JOURNAL. 





DIL.LOw’s 
Municipal Corporations 





The Great Authority on the Subject 
of Public Corporations. 





COMMENTARIES ON THE LAW OF 
MUNICIPAL CORPORATIONS. 


By JOHN F. DILLON, LL.D. 





Member L’Institut de Droit International, late 
Professor of Real Estate and Equity Juris- 
prudence in Columbia College Law School, 
formerly Circuit Judge of the United States 
for the Eighth Judicial Circuit, and Chief 
Justice of the Supreme Court of Iowa. 
Fourth Edition. Thoroughly Revised and 
Enlarged. 


Two volumes, 8vo, law sheep, $12 net; 
delivered to any address for $12.60. 





To this edition the distinguished author has per- 
sonally made large and important additions, the new 
matter embracing some 400 pages. He has cited several 
thousand cases not in the previous editions. The work 
contains{scarcely a single section without alterations 
and additions, and fully represents the existing law of 
the subject. 

Every line and every sentence of this edition, as of 
all previous ones, isthe work of the eminent author, 
who has, notwithstanding the encroachments on his 
time, bestowed on it a great amount of care and labor 
in fully annotating a work which has seemed to be at 
all times above criticism. 

Dillon on Municipal Corporations has received un- 
stinted and unqualified praise from the profession and 
the press throughout the country. 


It is cited as an authority by all the courts, whose 
appreciation is strikingly illustrated by the fact that 
out of 472 cases taken at random from the reports, 
the work was found to have been cited in over 400. 


LITTLE, BROWN & CO., Publishers, 


254 WASHINGTON STREET, BOSTON, MASS. 











CENTRAL LAW JOURNAL. 








THE WHOLE LAW OF FIRE INSURANCE. 
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to the present time. 
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With the Table of Contents, Cross References, and the very full Alphabetical Index of subject- 
matter, unusual facility is given for easy, practical, and satisfactory use of the book. 








of Fire Insurance, both as to the amount of information contained, and in its practi- 
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We have carefully refrained from making 
answer or attempting any retort to the re- 
peated childish prattle, about us, of the editor 
of the Albany Law Journal, principally for 
the reason that we believe that our readers 
are not especially interested in controversies" 
of the kind. We feel very sure that they pre- 
fer legal news rather than windy warfare and 
babbling buffoonery which, as is generally un- 
derstood (and by none better than its propri- 
etors), is the disease which has sapped the 
vitality of the Albany. For this reason we 
shall hereafter have nothing to say by way of 
reply or response to its gibes, leaving to the 
jester to make merry at our expense, as 
long as its readers are satisfied with that kind 
of matter. We desire, however, to call the 
attention of our flippant contemporary to the 
fifth advertising page of this issue which con- 
tains many refutations of its ridiculous asser- 
tions about us. The encomiums printed were 
selected at random froma number which, it 
is safe to say, is larger than the total of all 
the Albany’s subscribers. 


Political reformers of the Henry George 
school, who favor what is known as a system 
of ‘‘single tax’’ for governmental support, 
will find considerable interest, but little com- 
fort, in the recent decision by the Maryland 
Court of Appeals of the case of Wells v. Com- 
missioners of Hyattsville, which arose out of 
the attempt on the part of the town of Hyatts- 
ville to make a practical application of the 
single tax theory. The town obtained from 
the legislature in 1892 an amendment of its 
charter, which provided that Jand and the im- 
provements thereon should be separately as- 
sessed for the purposes of taxation, but made 
no provision whatever for assessing personal 
property. The town commissioners were 
made a ‘‘Board of Appeal, Equalization and 
Control,’’ who, on an appeal by an aggrieved 
tax-payer, were empowered to make ‘‘such de- 
duction or exception from or addition to the 
assessment made by the assessors as they 
may deem just and to correct errors or illegal 
assessments’’ etc. Under this act the land 
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and improvements were assessed separately 
and the personalty not at all. Then, although 
no appeal had been taken by any tax-payer, 
the commissioners of their own motion struck 
from the assessment roll the entire valuation 
on improvements and levied a tax of 25 cents 
on each $100 of the assessed value of the 
land. The matter was brought before the 
court on a petition for a mandamus to com- 
pel the commissioners to restore the improve- 
ments to the assessment roll, to assess all 
personal property, and prohibit the collection 
of the taxes actually levied. The court held, 
in the first place, that the commissioners had 
no right under the statute to strike from the 
roll the assessment on buildings and improve- 
ments, but that their powers were‘ strictly con- 
fined to arevision of the assessment previously 
made by the assessors,’’ and that ‘‘any other 
construction would not only lead to the greatest 
confusion, but would repudiate the long and 
well settled doctrine that exemptions from 
taxation are never presumed and are only al- 
lowed when clearly and unequivocally 
granted.”’ 


The court, however, went further than this 
and declared the whole act under which the 
taxes were laid to be null and void as in con- 
flict with a section of the ‘‘Declaration of 
Rights’’ in the State constitution, which pro- 
vides that ‘‘every person in the State, or per- 
son holding property therein, ought to con- 
tribute his proportion of public taxes for the 
support of the government, according to his 
actual worth in real and personal property ; 
yet fines, duties or taxes may properly and 
justly be imposed or laid with a political view 
for the good government and benefit of the 
community.’’ “This principle that every kind 
of property should be alike subject to the 
burdens of taxation the court held to be a 
part of the organic law of Maryland, uni- 
formly and consistently followed, and ‘‘emi- 
néntly just in itself as a sound and long-ac- 
cepted axiom of political economy.’’ The 
‘‘single tax’’ system is denounced as ‘‘an ex- 
perimental if not visionary scheme, which, if 
suffered to obtain a foothold, will inevitably 
lead to ruinous results. * * * If the as- 
sessed valuations upon buildings and improve- 
ments and upon personal property be striken 
from the assessment books and the taxes be 
levied only upon the owners of the land, the 
burden would speedily become insufferable and 
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land would cease to be worth owning. Such 


a sytem would eventually destroy individual. 


ownership in the soil, and, under the guise of 
taxation, would result in ultimate confisca- 
tion. The wisdom of providing in the organic 
law against such abuses is obvious, and the 
provision by which the people of the State 
are protected against them embodies a funda- 
mental principle which underlies the Ameri- 
can system of taxation.”’ 





NOTES OF RECENT DECISIONS. 





Joint ‘TortT-FEASORS — CONTRIBUTION — 
WronGruLt ATTaAcHMENT.—An exception to 
the general rule that the law will not allow 
contribution between joint tort-feasors may 
be found in the case of Vandiver v. Pollack, 
12 South. Rep. 473, decided by the Supreme 
Court of Alabama. There it is held that if 
joint tort-feasors in doing the act do what is 
apparently lawful, honestly believing they 
are pursuing a lawful course, and the wrong in- 
flicted upon another arises out of their conduct 
by construction or inference of law, and is not 
the foreseen result of the wrongful act, the law 
will allow contribution between them. Un- 
der such rule, where two creditors acting 
together attach and sell goods sold by 
their debtor to a third person, honestly be- 
lieving that the sale is fraudulent and void, 
one of them, after paying a judgment recov- 
ered against him by the debtor’s vendee for 
wrongful seizure and sale of the goods, may 
enforce contribution from the other. The 
court cites Adamson v. Jarvis, 4 Bing. 66; 
Betts v. Gibbons, 2 Adol. & El. (N. 8S.) 57; 
Acheson vy. Miller, 2 Ohio St. 203; Jacobs v. 
Pollard, 10 Cush. 287; Horback’s Admr’s v. 
Elden, 18 Pa. St. 33, and Armstrong Co. v. 
Clarion Co., 66 Pa. St. 218; as establishing 
the relaxation of the general rule. 





THE BURDEN OF PROOF IN CONTESTS 
OF WILLS ON THE GROUND OF 
MENTAL INCAPACITY OF THE TES- 
TATOR. 





There is much conflict among the American 
decisions as to the incumbency of the burden 
of proof in cases of testamentary contest. The 
decisions may be classified as follows: 

1. Those which hold that the burden of 
proof is upon the executor, proponent, or 





person claiming under the will, to show men- 
tal capacity of the testator in any proceeding 
in which the validit¥ of the will is attacked, 
and remains with such person throughout 
that proceeding.' They are rested mainly 
upon the ground that the policy of the law 
requires that the proponent should offer af- 
firmative evidence of the testator’s mental 
capacity, and compels him to examine the 
subscribing witnesses upon that point. 

2. Those which hold that a prima facie 
case of capacity made out by the testimony 
of the subscribing witnesses satisfies the 
statutory requirement that the testator must 
be a person of sound mind and imposes the 
burden upon the contestant to show the con- 


1 The abbreviation cvt., d.v.n., and ejmt., used 
below mean respectively caveat, devisavit vel non, 
and ejectment or proceedings in their nature: the ob- 
ject being to distinguish cases of contested probate 
from those (the two latter) in which the will was at- 
tacked after probate. Crowninshield vy. Crewnin- 
shield, 2 Gray (Mass.), 524,evt.; Buckminster v. Perry, 
4 Mass. 593, evt.; Blaney v. Sergeant, 1 Mass. 335, evt.; 
Baxter y. Abbott, 7 Gray (Mass.), 71, evt.; Phelps v. 
Hartwell, 1 Mass. 71, cevt.; Baldwin vy. Parker, 99 Mass. 
79, evt.; Gerrish v. Nason, 22 Me. 488, evt.; Cilley v. 
Cilley, 34 Me. 162, evt.; Robinson v. Adams, 62 Me. 
369, evt.; Rigg v. Wilton, 13 Ill. 15, d. v. n ; Tush y. 
Newell, 62 [ll. 196, d. v. n.; Convey’s Will, 52 Iowa, 
197, evt.; Beaubein vy. Cicotte, 8 Mich. 8, cvt.; Taff v. 
Hosmer, 14 Mich. 309, evt.; McGinnis v. Kempsey, 27 
Mich. 368, evt.; Arkin v. Weckerly, 19 Mich. 482, cvt.; 
Prentis v. Bates (Mich.), 53 N. W. Rep. 153. See the 
strong dissenting opinion of Grant, J., in this case; 
Tingley v. Cowgill, 48 Mo. 291, d.v.n.; Benoist v. 
Murrin, 58 Mo. 308, d. v. n.; Harvey v. Sullens, 56 Mo. 
372, d. v. n.; Jores v. Roberts. 37 Mo. App. 163, 
d. v.n.; Elliott v. Welby, 13 Mo. App. 19, d. v. m3 
Norton vy. Paxton (Mo.), 19 S. W. Rep. 807 d. v. n.; 
Boardman v. Woodman, 47 N. H. 120, evt.; Hardy 
v. Merrill, 56 N. H. 227; evt.; Williams v. 
Robinson, 42 Vt. 658, evt.; McMechen vy. MeMechen, 
17 W. Va. 683, d. v. n.; Rogers vy. Thomas, 1 B. Mon. 
(Ky.) 390, d.v.n., overruled; Higdon v. Higdon. 6 JJ. 
Marsh. (Ky.) 48, d. v. n., overruled; Chrisman v- 
Chrisman, 16 Oreg. 127, d. v.n.; Hubbard v. Hubbard, 
7 Oreg. 44, d. v. n.; Comstock v. Hadlyme, 8 Conn. 254, 
cvt.; Potts v. House, 6 Ga. 324, evt.; Ragan Vv. 
Ragan, 33 Ga. Sup. 106, d. v. n ; Stancil v. Kenan, 
35 Ga. 102, evt.; Evans v. Arnold, 52 Ga. 169, d v. n.; 
Rumsdell y. Viele, 6 Dem. (N. Y.) 244, evt.; Harper 
vy. Harper, 1 T. & C. (N. Y.) 351, evt.; Kingsley 
v. Blanchard, 66 Barb. (N. Y.) 317, evt.; Miller v. 
White, 5 Redf. (N. Y.) 320, evt. See also the follow- 
ing English cases: Fulton v. Andrews, 12 Eng. R. 
(Moak) 76, evt.; Snell v. Snell, 5 L. R. P. D. 84, evt.5 
Sutton vy. Sadler, 3C. B. N. S. 87, ejmt.; Wallis v- 
Hodgeson, 2 Atk. 56; and these, to the effect that the 
proponent or person claiming under the will, must 
call the subscribing witnesses and examine them as to 
the sanity of the testator; Bootle v. Blundell, 1 G 
Coop. 136, d. v. n.; Ogle v. Cook, 1 Ves. Sr. 177 d. Vv. Des 
Hindson y. Kersey, 4 Burns, Ecc. L. 97, 102; ejmt.; 
Townshend y. Ives, 1 Wils. 216, d. v. n. 
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trary.2. This class includes those which hold 
that probate of the will establishes the prima 
facie competency of the testator, so that the 
purden of proof devolves upon the plaintiff in 
an issue devisavit vel non, or other proceed- 
ing attacking the will.® 

3. Those which hold that in any proceed- 
ing whatever, in which the validity of a will 
is attacked, the burden of proof rests upon 
the contestant to show mental incapacity of 
the testator in consequence of the presump- 
tion that every man is of sound mind, and 
the rule that he who alleges the contrary must 
prove it.4 


2 Wilbur v. Wilbur, 129 Ill. 392, d. v. n.; Carpenter 
y. Calvert, 83 Ill. 62, d. v. n.; Pendley v. Eaton, 130 Ill. 
69, d. v. n.; Holloway v. Holloway, 51 Ill. 159, d. v. n.; 
Fee vy. Taylor, 88 Ky. 259; Hawkins v. Grimes, 13 B. 
Mon. (Ky.) 257, d. v. n.; Milton v. Hunter, 13 Bush 
(Ky.), 163, evt.; Taylor Will Case, 10 Abb. Pr. N.S. 
(N. Y.), 300, evt.; Brooks v. Barrett, 7 Pick. (Mass.) 
94, evt.; Mayo v. Jones, 78 N. C. 402, d. v. n.; Syme v. 
Broughton, 85 N. C. 367, d. v.n.; Mears v. Mears, 15 
Ohio St. 90, d. v. n.; Wagner vy. Zeigler, 44 Ohio 
St. 59, d. v. n.; Puryear v. Reese, 6 Coldw. 
(Tenn.) 21, d. v. n.; Frere v. Williams, 7 Baxt. (Tenn.) 
550, evt.; Key v. Holloway, 7 Baxt. (Tenn.) 575, d. v. 
n.; Bartee v. Thompson, 8 Baxt. (Tenn.) 508, d. v. n.; 
Smith v. Smith, 4 Baxt. (Tenn.) 293, d. v. n. 

8 Jenkins v. Tobin, 31 Ark. 306, d. v.n.; Rogers v. 
Diamond, 13 Ark. 479, d. v. n.; MeDaniel v. Crosby, 19 
Ark. 533, d. v. n.; Renn vy. Samos, 33 Tex. 76, d. v. n.; 
Moore vy. Allen, 5 Ind. 521, d. v. n.; Turner v. Cook, 36 
Ind. 29 d. v. n.; Deen v. Johnson,2 South. Rep. (N.J.) 
454, ejmt.; Howard v. Moot, 64 N. Y. 262, ejmt.; Cope- 
land vy. Copeland, 32 Ala. 512, d. v. n.; Panand v. 
Jones, 1 Cal. 488, ejmt. 

4Saxon v. Whitaker, 30 Ala. 287, evt.; Stubbs v. 
Houston, 33 Ala. 555, cvt.; Eastis v. Mont- 
gomery, 11 South. Rep. (Ala.) 204, evt.; Knox v. 
Knox, 11 South. Rep (Ala.) 125, evt.; Chandler v. 
Ferris, 1 Harr. (Del.) 454, evt.; Duffield v. Morris, 2 
Harr. (Del.) 375, evt.; Jamison vy. Jamison, 3 Houst. 
(Del.) 108; Rush vy. Megee, 36 Ind. 69, d. v. n.; Her- 
bert v. Berrier, 81 Ind. 1 d. v. n.; Brooke v. Town- 
shend, 7 Gill (Md.), 24 evt.; Higgins v. Carlton, 38 Md. 
115, evt.; Taylor vy. Creswell, 45 Md. 422, evt ; Tyson 
v. Tyson, 37 Md. 567, evt.; Trumbull v. Gibbons, 22 
N. J. L. 117 ejmt.; Sloan v. Maxwell, 2 Gr. Ch. (N. J.) 
563, evt.; Turner vy. Cheesman, 15 N. J. Eq. 243, evt., 
Whitenack v. Stryker, 1 Gr. Ch. (N. J.) 11, evt.; Elkin. 
ton v. Brick, 44 N. J. Eq. 154, evt.; MeCoon vy. Allen, 
45 N. J. Eq. 708, evt.; Ferrell vy. Brennan, 32 Mo. 328, 
d. v. n., overruled; Pettes vy. Bingham, 10 N. H. 514, 
evt.; Perkins y. Perkins, 39 N. H. 163, evt.; Spencer v. 
Moore, 4 Call. (Va.) 423, evt.; Temple v. Temple, 1 H. 
& M. (Va.) 476, evt.; Burton y. Scott, 3 Rand. 
(Va.) 399, evt.; Delafield vy. Parish, 25 N. Y. 9, 
evt., often cited in support of the opposite doctrine, 
which was maintained by four of the nine judges sit- 
ting in the case. See Dickie v. Van Vlick, 5 Redf. (N. 
Y.) 284, evt.; Jones v. Jones, 17 N. Y. Supp. 905, ejmt., 
Jackson y. Van Dusen, 5. Johns. (N. Y. ) 144, ejmt.; 
Allen y. Pub. Admr., 1 Bradf. (N. Y.) 381, evt.; Jack- 
8on v. King, 4 Cow. (N. Y.) 207, ejmt; Ean v. Snyder, 
46 Barb. (N. Y.) evt.; Lee v. Lee, 4 McCord (S. C.), 
183, evt.; Stevens y. Vancleve, 4 Wash. C. C. 262, ejmt.; 








In the examination of these cases and the 
determination of the weight to which each is 
entitled, it is important to consider the na- 
ture of the proceeding and the state of the 
pleadings in each. Some of them are actions 
of ejectment, or issues devisavit vel non out 
of chancery in which the validity of the will 
is called in question after it has been admitted 
to probate. Others are proceedings to re- 
voke probate; and still others are original 
proceedings instituted by the proponents for 
probate of the will, or caveats, or proceedings 
in that nature, resisting probate. In some 
the parties arrived at an issue before the hear- 
ing by declaration and plea or other plead- 
ings; in others, they appeared in court in 
obedience to citation and proceeded to trial 
upon issues then framed. It is obvious that 
in the States in which no practice exists by 
which the parties are required to state in 
writing the grounds of their claim or defense, 
there is no means of determining the issue, 
or exact point in dispute between them, until 
they have developed their cases to some ex- 
tent at the hearing. In such cases it is im- 
possible to determine upon whom devolves 
the burden of proof, and who is entitled to 
open and close, unless the court is governed 
in the one case by the general rule that the 
executor or proponent is to be regarded as 
affirming the validity of the will, and is en- 
titled to the opening and conclusion; or in 
the other case, that the burden devolves upon 
the contestant in consequence of the pre- 
sumption that the testator was sane, and of 
the obligation of the contestant to show the 
contrary, and that therefore he is entitled to 
open and conclude. Buta case developea by 
pleadings might lead to a very different re- 
sult. Thus, if the parties admitted that the 
testator was a person partially insane, and 
the dispute between them was whether the 
will was or was not the offspring of the par- 
ticular insane delusion under which the testa- 


Hoge v. Fisher, 1 Pet. C. C. 163, ejmt.; Thompson vy. 
Kyner, 65 Pa. St. 368, ejmt.; Werstler vy. Custer, 46 Pa. 
St. 502,d.v.n. Grabillv. Barr, 5 Pa. St. 441, evt.; 
Grubbs v. MeDonald, 91 Pa. St. 236, evt.; Landis v. 
Landis, 1 Grant (Pa.), 248, evt.; Lenton’s App. 104 Pa. 
St. 228, evt.; Reichenbach v. Ruddach, 127 Pa. St. 564, 
evt.; Dean vy. Dean, 27 Vt. 746, evt., overruled; Chand- 
ler v. Barrett, 21 La. Ann. 58, d. v. n.; Coffman’s Will, 
12 Iowa, 491, evt. See also the following English cases: 
Groom vy. Thomas, 2 Hagg. Ecc. 433, d. v.n.; Atty. 
Gen. v. Parnther, 3 Bw. C. C. 440, d. v. n.; Tucker v. 
Phipps, 3 Atk. 359; White v. Wilson, 13 Ves. Jr. 87, 
d.v.n.; Tatham y. Wright, 2 Russ. & Myl. 1, d.v. n. 
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tor labored,° the proponent holding the nega- 
tive would, under the ruling of the court, be 
required to prove a negative allegation, while 
the contestant asserting a fact lying pecu- 
liarly within his own knowledge, might fold 
his arms and be entitled to judgment in de- 
fault of evidence on the part of the propo- 
nent.® The same observation applies to a case 
of alleged incapacity from drunkenness in 
which the contestant is required to show that 
the testator was drunk at the very moment 
of the execution of the will.’ 

Or the proponent might admit that the 
testator was a lunatic, but claim that the will 
was executed during a lucid interval, in which 
case, if the court in ignorance of that claim, 
should act upon the presumption that every 
man is of sound mind and require the con- 
testant to begin, the burden would be palpa- 
bly misplaced, since nothing is more freely 
allowed, that in such case the proponent must 
overcome the presumption that a person once 
insane continues in that condition, and must 
show by affirmative proof that the will was 
executed in a lucid interval.’ It is true that 
these respective claims must arise during the 
progress of the trial, when it will be said that 
they shift the burden of proof from the one 
party to the other, but it is then too late to 
determine the right to open and close, which 
is the chief incident of the technical burden 
of proof. The precise meaning of the term 
‘‘burden of proof’’ is frequently misappre- 
hended, and the term itself misapplied. It 
does not mean ‘‘weight of evidence’’ nor ‘‘pre 
ponderance of evidence ;’’’ it simply means 
that if the person on whom it is cast offers no 
evidence in support of his case, the issue 
must be found against him." 

As a recompense or set off for this burden 
which he is compelled to bear, the law gives 
him the right to open and conclude the case, 
requiring him at the same time to disclose his 
whole case before his antagonist can be com- 

5In Allen v. Pub. Admr., 1 Bradf. (N. Y.) 381, it 
was held that the burden devolved upon the contest- 
ant alleging partial insanity of the testator to show 
that the will was the offspring of a delusion existing 
when the will was executed. 

6 Barry v. Butlin, 1 Curt. Ecce. 687. 

7 Peck vy. Cary, 27 N. Y. 9; Temple v. Temple, 1 H. 
& M. (Va.) 476. 

8 2 Greenl. Ev. § 689; 1 Redf. Wills, C. 3, § 13. 

9 Central Bridge Co. vy. Butler, 2 Gray (Mass.), 182; 
1 Greenl. Ev. § 74, 15th ed., note a, and cases cited. 

1 Barry v. Butlin, 1 Curt Ecc. 687, 1 Greenl. Ev. § 
74, 15th ed., note 3. 





pelled to offer anything in reply." Apart 
from this privilege and requirement, the ex- 
pression ‘‘burden of proof’’ has but little 
practical significance in cases of contest of 
wills on the ground of mental incapacity of 
the testator, because in every such case “the 
court and jury must be satisfied beyond a 
reasonable doubt that the willis the product 
of a sound and disposing mind.” If it should 
be said that these principles would lead to the 
establishment of a will without affirmative 
proof of capacity of the testator, it may be 
replied that such a result could not be reached 
except ina case of contested probate, the 
term ‘‘burden of proof’’ having no signifi- 
cance except ina case of contest, that the 
presumption of sanity is itself the equivalent 
of affirmative proof,’ and that if the contest- 
ant, averring the existence of an exceptional 
state of affairs, offered nothing in proof 
thereof, he could scarcely complain of <he 
result. The loose declaration in somie of the 
cases that such and such facts when proven 
shift the burden of proof from one party to 
the other, adds to the obscurity in which the 
subject is involved, because properly speak- 
ing there is no such thing as a shifting of the 
burden of proof," unless in the sense that it 
is shifted in the first instance from the party 
on whom it ordirarily rests, by force of cer- 
tain presumptions and not in consequence of 
the gradual developments of the testimony. 
The weight of evidence alternates, but that is 
a matter quite distinct from a shifting of the 
burden of proof, the disposition of which car- 
ries with it invariably the right to go forward 
with the argument and proof. Were it other- 
wise it could never be ascertained which party 
was entitled to open and close until all the 
evidence of both should be in, and that would 
involve a manifest absurdity. 

The writer submits with diffidence the fol- 
lowing propositions as sanctioned by the 
weight of authority and the better reasoning 
in the foregoing cases : 

1. That the reason of the requirement that 
some evidence of mental capacity of the testa- 
tor should be offered by the executor or pro- 
ponent, does not apply where the existence 
of such capacity is the very issue between the 
parties; and that the presumption being that 

1 1 Greenl. Ev. § 74. 

12 Keays v. MeDonnel, 6 Ir. Eq. 611. 

13 1 Taylor’s Evy. § 342. 

4 Central Bridge Co. v. Butler, 2 Gray (Mass.), 132. 
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every person is of sound mind until the con- 
trary appears, the burden of proof rests upon 
the contestants to show incapacity of the 
testator. 

2. That the rule which declares that the 
court must be satisfied from the evidence of 
the proponent that the will is the product of 
asound and disposing mind, refers to the 
weight of the evidence, and not to the techni- 
cal burden of proof, the disposition of which 
determines the right to the opening and con- 
clusion of the case. 

3. That in every case of contested mental 
capacity of the testator the court should re- 
quire the parties to state the grounds of their 
claim or defense in writing, so that a well-de- 
fined issue may be produced, the burden of 
proof disposed, and the right to open and 
close awarded according to the settled rules 
of practice and pleading. 

4. That the contestant alleging general in- 
sanity of the testator grounds his right upon 
a negative allegation to be supported by 
proof of facts lying peculiarly within his 
knowledge, and that therefore he is entitled 
to go forward with the proof and to close the 
sase,! Cuapman W. Mavpin. 

Washington, D. C. 


4 The mere form in which the parties plead cannot 
determine the right to open and close (1 Greenl. Ev. § 
74); that right follows the burden of proof (Jb.); and 
though one party may: hold the affirmative yet if the 
party grounds his right upon a negative allegation, 
the .burden is upon him and he is entitled to be- 
gin. 1 Taylor’s Ev. § 342, where it is said: “If the 
plaintiff was to aver that a certain person was at a 
specified time of sound mind, and this averment was 
traversed by the defendant, the latter would be bound 
to prove the negative allegation of incompetency: be- 
cause every man may be reasonably presumed to be 
sane till the contrary is shown; and consequently this 
presumption of fact in the absence of evidence to the 
contrary, would equally serve the plaintiff’s purpose 
as though he had given express evidence of the san- 
ity.” The following cases decide that the contestant 
is entitled to open and close; Brooke v. Townshend, 7 
Gill (Md.), 24; Higgins v. Carlton, 28 Md. 148; Chand- 
ler vy. Ferris, 1 Harr. (Del.) 460; Moore v. Allen, 5 
Ind. 521; Southerlin v. McKinney, Rice (S. C.), 35; 
Tillman y. Hatcher, Riee (5. C.), 271. See also Bailey’s 
Onus Probundi, 623. But there are decisions to the 
contrary: Brooks v. Barrett, 7 Pick. (Mass.) 94; Taff v. 
Hosmer, 14 Mich. 309; McGinnis y. Kempsey, 27 Mich. 
363; Mayo v. Jones, 78 N. C. 402; Lyme v. Broughton, 
85.N. C. 367; Perry v. Bland, 4 Ind. 297. Some of 


these admit that the burden of proof is upon the con-, 


testant, but hold that the executor is entitled to be- 
gin because he is regarded as holding the aftirmative. 
Brooks y. Barrett, 7 Pick. (Mass.) 94. They together 
with the text writers (1 Redf. Wills, 43, 1 Greenl. Ev. § 
77), who follows them, present the incongruity of two 
burdens of proof in every case of contested mental ca- 








pacity of: the testator. It is exceedingly difficult to 
understand why the contestant, if he must bear the 
substantial burden in the case, should be ‘denied the 
benefit of its principal incident. 








ATTORNEY AT LAW—PRIVILEGED COMMUNI- 
CATIONS. 





PEEK V. BOONE. 
Supreme Court of Georgia, February 9, 1893. 

Under the provisions of the Act of August 4, 1887 
(amendatory of paragraph 5, § 3854,of the Code), an at- 
torney at law is neither compellable nor competent to 
testify to any matter or thing, knowledge of which he 
may have acquired ‘‘by reason of the anticipated em- 
ployment of him asattorney” by one seeking his pro- 
fessional aid and advice; and this is true whether, as 
matter of fact, the attorney consulted is or is not 
afterwards employed to undertake the service con- 
cerning which the confidential communication sought 
to be introduced in evidence was made. 


LUMPKIN, J.: 1. The act of 1887, referyed to in 
the first head-note, provides that ‘‘no attorney 
shall be competent or compellable to testify * * * 
to any matter or thing, knowledge of which he 
may have acquired from his client * * * by 
reason of the anticipated employment of him as 
attorney.’’ Plaintiffs in error insist that, as the 
act expressly contemplates the relation of a 
attorney and ‘“‘client’’ shall exist, the statute has 
no bearing upon the facts of this particular case. 
Counsel argue that, although defendant in error ~ 
conferred with the attorney sought to be intro- 
duced as a witness with a view to his employ- 
ment in the matter professionally. yet, as that 
attorney declined to render the services solicited, 
and in no way represented the defendant,in any 
of the subsequent proceedings growing out of the 
matter in question, the relation of attorney and 
client cannot be said to have ever existed between 
these parties. No objection other than that 
stated is urged to the exclusion of the testimony 
offered, so we will confine our discussion to the 
single point made. 

We may preface our remarks by saying that, 
irrespective of statute, confidential communica- 
tions made to an attorney, under circumstances 
such as are disclosed by the record now before us, 
have ever been regarded a proper subject for 
protection. ‘‘Whatever is communicated pro- 
fessionally by a client to his legal adviser in con- 
fidence, and with a view of obtaining professional 
assistance or legal guidance. isa confidential com- 
munication, which is protected by law from dis- 
closure in the trial of a cause.’’ Hageman, Privil- 
Com. §1. True, to constitute such confidential 
communication one which is privileged, the rela- 
tion of attorney and client must exist; but of such 
grave importance is it that one seeking profes- 
sional aid and advice may be at liberty to freely 
and fully communicate to his legal adviser what- 
ever he may regard as necessary to enable his 
counselor to serve him advisedly, wisely, and 
effectually, the law recognizes the justice and 
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wisdom of affording him protection, and de- 
clares the relation, under such circumstances, 
to exist. ‘‘A formal retainer is not necessary to 
constitute arelationship whose communications 
the law will treat as inviolable. It is enough, to 
enable the protection of the law to apply, that a 
legal adviser is sought for the purpose of con- 
fidential professional advice, ‘with a view either 
to the prosecution of a claim, or a defense against 
aclaim.’’’ 1 Whart. Ev. § 578. And to the same 
effect, see Hageman, Privil. Com. § 53. ‘It is 
not essential that any fee or compensation be 
actually paid, or even that there should be a 
general retainer; and, although the attorney is 
not actually employed at the time of the con- 
versation, yet if the same is had in anticipation of 
employing him, it will come within the letter, 
the reason, and the spirit of the law.’ 19 Amer. 
& Eng. Enc. Law, 131. And ‘the rule which 
excludes testimony of professional communica- 
tions is broad enough to embrace a case where 
the one seeking counsel pays no fee, and em- 
ploys other attorneys in the prosecution of the 
business, and even where the lawyer consulted is 
afterward employed on the other side.”’ Weeks, 
Attys. at Law (2d Ed.), p. 304, § 143. Thus 
in Thorp v. Goewey, 85 Il]. 611, it was held that 
‘facts and circumstances communicated to an 
attorney or solicitor, when ,he is called upon 
and acting as a legal adviser, are privileged,”’ 
although the negotiations between the parties as 
to the amount of pay {the attorney should re- 
ceive for his services to prosecute a suit ‘‘resulted 
in no employment, for want of agreeing upon the 
fee to be paid.”’ Again, in Orton v. McCord, 33 
Wis. 205, a similar ruling was made where ‘tes- 
timony was excluded on the ground that, being 
evidence of a communication made by the de- 
fendant to Mr. Mariner in his professional ca- 
pacity, and whilst the defendant was advising 
and consulting with him as a lawyer engaged in 
the conduct and management of a litigation in 
which the defandant was pecuniarily interested, 
the same was privileged, and therefore inadmis- 
sible, the position taken against this ruling 
[being] that it was not shown that the defendant 
had formally retained Mr. Mariner, and hence the 
relation of attorney and client.did not exist.’’, The 
following head-note briefly states the facts upon 
which this question was presented to the Court of 
Appeals of New York for determination: ‘A 
practicing attorney also carried on a liquor store. 
R, one of his clients, called on him there, and, in 
presence of several others, put a supposed case to 
him, and asked him, if such a case existed would 
there be any liability? The attorney gave his opin- 
ion and asked if the case put was a certain real 
transaction, and R said it was. No case was then 
pending. R paid no fee; there was no general re- 
tainer; and thejattorney was never engaged in the 
real case. The supposed case afterwards arising, 
the attorney testified on the trial to the inter- 
view, and that he did not consider that R was 
advising with him as counsel at that time. Held, 













improper.”’ In delivering the opinion of the court, 
Folger, J., says, alluding to this statement of 
opinion by the witness: ‘‘Though he disclaimed 
on the trial that he acted in a professional ¢a- 
pacity, that was a matter for the court to deter- 
mine from the facts appearing.’ Bacon y, 
Frisbie, 80 N. Y. 394. And see Beltzhoover y, 
Blackstock, 3 Watts, 20; Foster v. Hall, 12 Pick, 
89, and cases cited. After the elaborate dis- 
cussion of the question to be found in section 143 
of Weeks on Attorneys, the author of that work, 
in summing up, says: ‘*We understand, therefore, 
that both the English and American rule now is 
that all communications made by a client to his 
counsel for the purpose of professional advice or 
assistance are privileged, whether such advice 
relates to a suit pending and contemplated or to 
any other matter proper for such advice.’’ Such, 
so far as we are informed, has been the general 
understanding and uniform application of the 
law in this State. In Young v. State, 65 Ga. 527, 
it was said: ‘‘*The lawrecognizes and protects the 
confidential relations existing between attorney 
and client, and we would not abridge in the 
remotest manner these relations. In this case 
the record shows that, although the attorney was 
not actually employed at the time of the conver- 
sation, yet that the same was had in anticipation 
of employing him, and we think it comes fully 
within the letter, the reason and spirit of the law.” 
See, also, Skellie v. James, 81 Gua. 419, 8 S. E. 
Rep. 607. In Brown v. Matthews, 79 Ga. 1,458. E. 
Rep. 13, it did not affirmatively appear that the 
conversation admitted was a confidential com- 
munication addressed to the attorney in his pro- 
fessional capacity, with a view of securing his 
aid or advice. In commenting upon the circum- 
stances under which the disclosure of the facts 
testitied to by the witness were made, Chief Jus- 
tice Bleckley said: ‘‘We agree with the court be- 
low in thinking that Haygood was neither em- 
ployed professionally, nor consulted with a view 
to employment. He was ‘raided,’ not retained. 
To exclude declarations as communications to 
counsel, or made with a view to employment, 
their root in the relation or contemplated re- 
lation of client and attorney must be mani- 
fest. They must be the offspring of the 
relation, present or prospective, not of taking, 
or expecting to take, the fruits of such relation 
without forming it. To tax a lawyer’s courtesy 
or liberality for advice or services is not to em- 
ploy him.’’ Other adjudications by this court in- 
volving the subject-matter in question are neithe! 
helpful in, nor pertinent to, the present discussion 
Not only, therefore, is the construction we have 
given to this statute unquestionably within its 
spirit and reason, but we thiuk we have success- 
fully endeavored to show by authority that it is 
also in exact accord with the precise letter of the 
act. Indeed, so well settled is the law that the 
relation of attorney and client under such cif- 
cumstances is established that the framers of the 
act may with reason be said to have used the 
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term ‘client’? advisedly, and with direct refer- 
ence to the construction so frequently placed 
thereon by the courts. If this be true, in fact, 
they possibly thought it unnecessary (if, indeed, 
the thought occurred to thein) to expressly add 
that confidential communications made to legal 
counsel ‘*by reason of the anticipated employment 
of him as attorney’’.should be held equally sacred 
and inviolable, whether such anticipated employ- 
ment subsequently resulted in actual employ- 
ment or not. This single and simple addition 
would have saved the statute from attack or 
possible question; but, alas! these ‘‘makers of 
law’? were but ‘‘human.” 

Among persons disqualified to testify, the Mis- 
souri statute enumerates ‘‘an attorney, concern- 
ing any communication made to him by his 
client in that relation, or his advice thereon, 
without the consent of that cliert.’’ In Cross v. 
Riggins, 50 Mo. 335, the direct question was 
raised whether, under this statute, ‘‘one who seeks 
counsel, but who in fact pays no fee, and employs 
others in the prosecution of the business,—the 
counsel consulted being afterwards employed 
against him,—can be so considered as a client 
that his communications are privileged.’ That 
court decided the question as we have done. 
Citing this case with approval, and making use 
of much of what is said by Judge Bliss in deliv- 
ering the opinion of the court. Weeks, in his 
work on Attorneys (page 304, § 143), presents 
forcibly and clearly the reasons why statutes such 
as ours should thus be liberally construed. He 
says: ‘**The term ‘client,’ as used in a statute, 
should be understood in its most enlarged sense, 
and the prohibition should close the mouths of all 
who have listened to disclosure looking to pro- 
fessional aid. The rule should be universal, and 
apply to all who communicate facts expecting 
professional advice, or it will fail to answer its 
ends. Its limitations unknown to laymen; and 
without feeling a perfect freedom in all cases, 
instead of the perfect confidence which should 
exist, the intercourse might be restrained by 
fear and marred by dissimulation on the part of 
the client, and the object of the rule be defeated ; 
and, besides, a door would be opened to fraud. 
One might seek advice expecting not only to pay, 
but to retain in an anticipated litigation, and, 
after his story had been heard, the retainer might 
be declined, and the information used against 
him; also an obstacle would be thrown in the 
Way of the settlement of disputes. Public policy 
requires that persons should feel that they may se- 
curely say anything to members of the profession 
in seeking aid in their difficulties, although the 
person whose advice they seek may have been 
employed, or may be afterwards employed, 
against them.’? We wish to be understood as 
ruling positively only to the extent indicated in 
the head-note, and upon the question as made 
upon the facts of the case before us. The quota- 
tions above made are used only to show the ex- 
tent to which the courts have gone upon the 





question involved, and we do not adopt without 
qualfication all that is' said therein. 

2. The verdict rendered in this case does not 
meet with our full sanction and approval. Had 
the jury found in favor of the plaintiffs in error, 
their verdict would, apparently, have been more 
consistent with the actual truth of the cause It 
is not, however, the province or function of this 
court to correct what seem to be erroneous find- 
ings by juries upon questions purely of facts. 
Under our system, and in view of the oft-repeated 
rulings of this court, we cannot set aside verdicts 
when they are to some extent supported by evi- 
dence, and, in addition to this are approved by 
the judges before whom they are rendered. These 
officers have far greater powers in this respect 
than have been conferred upon us; and, in our 
opinion, a more liberal exercise by them of the 
wide discretion with which they are clothed in 
the matter of granting new trials would be pro- 
motive of the ends of justice. Judgment affirmed. 


Note.—Privileged Communication to Attorney.— 
There is no end to the authorities which are to be 
found in support of the main proposition that all com- 
munications made by a client to his counsel for the 
purpose of obtaining professional advice or assistance 
are privileged. See 19 Am. & Eng. Encyclopedia of 
Law 127, and cases cited; 1 Lawson’s Rights, Reme- 
dies & Pr. 236. Such is the rule at common law which 
has been substantially affirmed by statute in most of 
the States. The authorities hold, asin the principal 
ease, that such communications are entitled to pro- 
tection whether they relate to a suit pending or con- 
tempted (Bacon vy. Frisbie, 80 N. Y. 394: Jones v. 
State, 65 Miss. 179; Johnson y. Sullivan, 23 
Mo. 474; Sargent v. Hampden, 38 Me. 581; 
Bigler v. Reyber, 43 Ind. 111), or to any other matter 
which is the proper subject of professional advice. 
Root v. Wright, 84 N. Y. 72; Bobo v. Bryson, 21 Ark. 
387; Higbee v. Dresser, 103 Mass. 523. But the rela- 
tion of attorney and client must exist. Catton vy. 
State, 87 Ala. 75; Sharon v. Sharon, 79 Cal. 633; House 
v. House, 61 Mich. 69; Flack y. Neill, 26 Tex. 278. It 
has been held that the rule applies only to licensed at- 
torneys (Holloway v. Kimball, 32 Vt. 522), and that 
communications made by a client to one whom he 
supposed to be an attorney and whom he employed 
as such, but who although doing business as a mem- 
ber of the bar, was not in fact admitted at that time 
are not privileged. Sample v. Frost, 10 Iowa, 266. In 
Benedict y. State, 44 Ohio St. 679, communications 
made to one not an attorney of record but whose reg- 
ular business had long been that of practicing before 
a justice of the peace were held privileged. Sargent 
v. Hampden, 38 Me. 581. Itis not essential that any 
fee or compensation be actually paid or even that there 
should be a general retainer. Andrews v. Simms, 33 
Ark. 771; Bacon v. Frisbie, 80 N. Y. 394; Cross v. Rig- 
gins, 50 Mo. 335; Thayer v. Thayer, 101 Mass. 111. 
And although the attorney is not actually employed 
at the time of the conversation, yet if the same is had 
in anticipation of employing him it will eome within 
the letter, the reason and the spirit of the law. Young 
y. State, 65 Ga. 525; Bacon v. Frisbie, 80 N. Y. 394; 
Thorp v. Goewey, 85 Ill. 611; Orton v. McCord, 38 
Wis. 205; Cross v. Riggins, 50 Mo. 335. The communi- 
cation is privileged though the attorney did not con- 
sider himself as acting for the party if the latter was 
under the impression that he was. Alderman y. Peo - 
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ple, 4 Mich. 414. The privilege extends only to the at- 
torney or counsel himself and to those whose interven- 
tion is strictly necessary to enable the client to com- 
municate with him. Hatton v. Robinson, 14 Pick. 
416. <A clerk of the attorney (Landsboyer v. Gorham, 
5 Cal. 455; Jackson v. French, 3 Wend. 337) or an in- 
terpreter (Jackson v. French, supra), are therefore 
within the rule. The privilege does not extend to a 
student at law in a lawyer’s office. Barnes v. Harris, 
7 Cush. 576, nor to one not licensed as attorney (Mc- 
Laughlin v. Gilmore, 1 Ill. App. 563), nor to a mere 
conveyancer not a lawyer. Matthews, Est. 1 Phila. 292. 
Conimunications made by one party to a mutual at- 
torney for the purpose of being forwarded to the 
other party are not privileged. White v. State, 86 
Ala. 69; Hughes v. Boone, 102 N. C. 1387; Bartlett v. 
Bunn, 56 Hun, 507, and where parties employ an at- 
torney in the same business communications made by 
them in pursuance of such common retainer are not 
privileged intex sese. Gulrick v. Gulrick, 39N. J. Eq. 
516; Cady v. Walker, 62 Mich. 157;-Hanlon v. Doherty, 
109 Ind. 37; Rice v. Rice, 14 B. Mon. (Ky.) 335. 

Late Important Cases on the Subject.—An attorney 
present at the making of a contract not as agent but 
adviser of his client, is not made incompetent as a 
witness, by Rev. Stat. Ind. 1881, § 500, making a per- 
son who acted as agent in the making of the contract 
incompetent to testify for his principal after the death 
of the other party. Piper v. Foster (Ind.), 23 N. E. 
Rep. 269. An attorney employed by the parties to a 
deed to draw it up cannot, in a controversy between 
one of the parties and a third person be compelled, 
over the objection of such party to testify as to com- 
munications between himself and his clients, at tlie 
time the deed was made, tending to show that it was 
intended asa mortgage. Gruber v. Baker (Nev.), 23 
Pac. Rep. 858. In an action for the value of land 
which plaintiffs allege defendant agreed to exchange 
for land conveyed by them, conveyancers who drew 
the deed for plaintiffs are competent witnesses 
as to what transpired while the deed was be- 
ing drafted, though they were also attorneys 
for plaintiffs. Dikeman v. Arnold (Mich.), 44 .N. 
W. Rep. 407. In replevin for mortgaged chattel, 
where the question involved is whether or not part of 
the property was released at the time it was trans- 
ferred by the mortgagee to a third person who assumed 
the mortgage, statements which the mortgagee’s at- 
torney made to him while seeking their advice, on the 
day of the transfer, are inadmissible in evidence. 
Riley v. Conner (Mich.), 44 N. W. Rep. 1040. Com- 
munications to a confidential clerk of a firm of attor- 
neys made by one who knows that such clerk is not an 
attorney, and who does not know his relations to the 
firm, and without showing any desire to have the 
clerk carry the communications to the attorneys are 
not privileged. Hawes v. State (Ala.), 7 South. Rep. 
302. Communications to a law student, employed by 
plaintiff to advise and assist her in her suit are not 
privileged. Diersheim v. Schubkogel (Pa.), 18 Atl. 
Rep. 1059. The privilege of professional secrecy is 
not confined to the knowledge derived by counsel 
from communications made to him by, or in confer- 
ence with, the clients, but extends to information ob- 
tained from documents submitted for his inspection 
or custody. Matthews v. Hoagland (N. J.), 21 Atl. 
Rep. 1054. A husband called upon a lawyer, who had 
formerly acted for him, and requested him to draw a 
contract for his wife. It was held, that the wife, and 


not the husband, was the client, and that with her 
consent the lawyer might testify regarding the mat- 
ter. 


Bingham y. Walk (Ind.), 27 N. E. Rep. 483. Let- 












ters written to an attorney by a debtor for the pur. 
pose of employing him professionally to procure the 
release of ajudgment are inadmissible in evidence, in 
an action thereon to repel the bar of the statute of 
limitations, under Code CivilJProcedure Neb., §§ 323, 
328, which expressly prohibit an attorney from giving 
evidence of any confidential communication made to 
him by his client, unless the client consents thereto. 
Nelson v. Becker (Neb.), 48 N. W. Rep. 962. A party 
cannot excuse non-compliance with a subpena duces 
tecum commanding him to produce documents, un- 
privileged in his own hands, by showing that he has 
delivered them into the hands of his counsel. Edison 
Electric Light Co. vy. United States Electric Lighting 
Co., 44 Fed. Rep. 294. Statements by the purchaser 
of mortgaged property to an attorney whom he had 
employed to draw the conveyance, and whom he 
wished to retain ‘‘to keep the mortgage alive,” but 
who declined that employment, are not privileged. 
Theison v. Dayton (Iowa), 47 N. W. Rep. 891. Com- 
muaications from third persons to whom an attorney 
has been referred by his client are not privileged un- 
der Code Civil Proc. § 835, which provides that “an 
attorney or counselor at law shall not be allowed to 
disclose a communication made by his client to him,” 
ete. In re Miller (N. Y.), 63 Hun, 632. An attorney 
who is employed by a person only for the purpose of 
drawing up a deed and bill of sale to be executed to 
such person by another may testify in behalf of the 
latter, as to what was said between the parties and 
between them and himself for the purpose of showing 
that the bill of sale was intended as a mortgage. 
O’Neill v. Murray, §50 N. W: Rep. 619. The doc- 
trine of privileged communications does not appiy to 
testimony of a solicitor of patents who is not 
an attorney at law. Brunagger v. Smith (U. 8. 
Cc. C.), 49 Fed. Rep. 124. An attorney to 
whom a note is shown by a client and who 
gives a professional opinion thereon, is not com- 
petent, in a subsequent suit on the note to testify as 
to whether an indorsement thereon is the same as it 
was when the note was submitted to him for an opin- 
ion. Arbuckle v. Templeton (Vt.), 25 Atl. Rep. 1095. 








BOOK REVIEWS. 


BROWNE ON CRIMINAL Law. 

This work came to us last year. Perhaps its small 
size caused us to overlook itin our work of reviewing. 
It must be said, however, that in no other than its 
physicalyproportions is it a “‘small,”? book, and though 
somewhat late it gives us pleasure to indorse it as an 
admirable presentation in clear and concise style and 
with abundant citations of authorities of the subject 
of criminal law. Though especially intended for the 
use of students, practitioners in the criminal courts 
will find it useful for ready reference. It is published 
by the Boston Book Co., Boston. 


WAPLES ON HOMESTEAD AND EXEMPTION. 

A new and modern treatise upon the subject of 
homesteads has for some time been in demand. The 
pioneer work of Smyth, and the later one of Thomp- 
son, though by no means without value, are not well 
adapted to present needs in reference to a subject 
largely statutory and therefore changing from time to 
time. As the author of this treatise says, “Homestead 
is a growing subject, of great importance to the whole 
country, and especially to the States and territories 
which have statutes upon it—and nearly all have them- 
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Not only debtors and creditors, wives and widows and 
children, but whole communities are vitally interested 
in the conservation of family homes.” The author of 
this work is not unknown to the profession, having 
written acceptable treatises on attachment and gar- 
nishment, and on proceedings in rem. A large por- 
tion of the book is devoted to the subject of homesteads; 
the remainder about two hundred pages embraces the 
subject of exemption of personalty. The book is writ- 
ten in aclear plain style and contains aclear, volumin- 
ous citation of authorities. The arrangement of topics is 
very good and the book bears throughout evidence of 
care and faithful investigation. It contains over a thou- 
sand pages, has a first class index and is well printed 
and bound. Published by T. H. Flood & Co., Chicago. 


ABRIDGMENT OF MILITARY Law. 

This volume, by Lieut. Col. W. Winthrop, Deputy 
Judge Advocate General of U.S. A., and late Profes- 
sor of U.S. Military Academy, is an abridgement of 
the treatise on Military Law, in two volumes, pub- 
lished by the author in 1886. This abridgment has 
been prepared with special view to the instruction of 
the Cadets of U. S Military Academy, and was 
adopted by the secretary of war as the text book on 
military law in the law course of that institution. Pub- 
lished by John Wiley & Sons, New York. 


COBBEY ON CHATTEL MORTGAGES. 

The author of these two bulky volumes has written 
an exceedingly good book on the law of replevin, 
lately published, and we are quite prepared to believe 
him capable of a satisfactory treatment of the larger and 
more intricate subject embraced in these volumes. 
The author states that in pursuing the investigation 
he has “endeavored to be both thorough and exhaust- 
ive,” quoting “more largely from the later decisions 
and giving more weight to them, other things being 
equal;’’ that “the plan pursued has been to state, in as 
clear and accurate a manner as possible, the principle 
of law involved and its bearing upon the facts given, 
citing an authority directly in point and following 
this by other citations bearing upon the general prin- 
ciple involved.”? Upon conflicting questions he has 
“endeavored to give a full presentation of the conflict- 
ing views, with quotations at length from leading 
cases upon both sides of the controversy. Upon such 
questions I have also given my own views as to the bet- 
ter rule, believing that to do less would be to failin my 
duty.” It would be difficult to offer any criticism 
ef the Jmanner and method adopted by Mr. Cobbey. 
In point of arrangement of subjects, in the style of the 
text, in the citation of authorities, the book is in every 
way worthy of praise. We have no hesitation in pro- 
nouncing it the most extensive and exhaustive work 
onchatte] mortgages yet given to the profession. It is 
in the shape of two volumes of over eight hundred 
pages each. Published by West Publishing Co., St. 
Paul, Minn. 


TABER’s ILLINOIS ASSIGNMENT Law. 

This book of some one hundred pages has a special 
value to Illinois practitioners being an attempt, as the 
author states “‘to answer the inquiries: What does 
the Illinois Assignment Act mean? How have its 
several parts been construed by the courts’ What are 
the rights and duties of insolvent debtors, of assignees, 
of creditors, and of the courts whose jurisdiction is in- 
voked in this behalf? In aword, touching the subject 
of voluntary assignments, what is the law of Illinois?’ 
It contains an analysis of the enactments bearing on 
the subject and also a collation of all the decisions of 
the Supreme and Appellate Courts of Illinois in which 











the act has been construed. It is published by E. B. 
Myers & Co., Chicago. 
FITNAM’S COLORADO PRACTICE. 

This work is devoted to the subject of practice in 
courts of review that substantially follow the Colorado 
practice. The citation of authorities is confined 
chiefly to Colorado. It is published by E. B. Myers & 
Co., Chicago. 








HUMORS OF THE LAW. 





“Tt seems to me,” said the magistrate, severely, 
“that every time I come into this court room I see 
you.” ‘That’s nawthin,” returned the prisoner, 
scornfully, “‘this is the only place you ever git to see 
anybody. You ain’t got no other society.” Goes into 
retirement for sixty days. 

First Lawyer (angrily): ‘I’ve gota good mind to’ 
sue you.” 

Second Lawyer: “I shouldn’t like anything better. 
There’s only one trouble about two lawyers going to 
law. A lawyer can never do himself justice when he 
pleads his own case.” 

First Lawyer: ‘‘That’s easily fixed. I'll plead 
your case, and you plead yaine.” 


In a western justice court, a question arising as to 
certain powers of receivers, counsel in reading an au- 
thority to the court came across the words sui generis, 
which he translated, in all soberness, to the court as 
meaning that the officer so described had a right to 
sue generally. The judge accepted the translation as 
perfectly correct, until a smile among the lawyers 
present raised a doubt in his mind. 
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Of ALL the Current Opinions of AL. the State 
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1. AcTIOoNsS—Consolidation — Carriers.—The fact that 
stock belonging to different persons was shipped under 
one contract, signed by their agent, and was injured in 
the same accident, does not authorize a consolidation 
of the action brought by the different owners, since 
they could not have all united in one action.—BaUGH- 
MAN V. LOUISVILLE, E. & St. L. R. Co., Ky., 218. W. 
Rep. 757. 

2. ADMINISTRATOR’S DEED — Collateral Attack. — An 
administrator’s deed of land, duly executed and 
acknowledged, which recites the order of sale, the 
appraisement of the premises, the sale made in pursu- 
ance of the order, the report of sale, its approval by 
the probate court, and payment, cannot be impeached 
collaterally by showing that the petition for the sale 
did not describe the land, since, under Rev. St. 1879, § 
147, such description may be obtained from exhibits 
filed with the petition; and theloss ofsuch exhibits 
does not impair the order of sale, infavor of which 
every presumption isto be indulged that would arise 
in favor of the judgment of a court of general jurisdic- 
tion.—BRAY V. ADAMS, Mo., 218. W. Rep. 853. 

3. ADVERSE POSSESSION—Vendor and Vendee.—One 
who has come into possession of land, under a contract 
to buy it, cannot put the statute of limitations into 
effect against his vendor, while the contract is execu- 
tory, without at least some unequivocal and positive 
action to indicate such a purpose.—HANNIBAL & ST. J. 
R. Co. Vv. MILLER, Mo., 218. W. Rep. 915. 

4. ADVERSE POSSESSION.—In an action to quiet title, 
it appeared that J died, seized of the land in dispute, 
in 1857, and his administrator conveyed the land to R, 
under whom defendants held, though neither R nor 
defendants ever occupied the land. Plaintiffs were 
administrators of a brother of the original owner, who 
took possession ‘of the land in 1860, and for nearly 20 
years before the suit claimed the whole tract, paid the 
taxes, and occupied apart ofthe tract, on which he 
lived, without interference by defendants or their 
ancestor: Held, that plaintiffs had acquired a title to 
the whole tract by prescription.—DOUGHERTY V. MILES, 
Cal., 32 Pac. Rep. 597. 

5. APPEAL BONDS — Counterclaim. — Under Rev. St. 
1889, § 2050, which gives the defendant ‘‘in an action 
arising on contract” the right to counterclaim ‘‘any 
other cause of action arising also on contract, and 
existing at the commencement ofthe action,” when 
principal and sureties on an appeal bond are sued on 
the bond, they may plead as a counterclaim a judg- 
ment obtained by the principal obligor against the 
obligee in the bond upona debt existing at the time 
the judgment appealed from was rendered. — GREEN V. 
CONRAD, Mo., 21S. W. Rep. 839. 

6. APPEAL—Attachment—Plea in Abatement.—Where, 
in attachment, no appeal has been taken from a judg- 
ment for plaintiff in the trial onthe merits, no review 
can be had of the judgment sustaining the attachment 
ina trialon defendant’s pleain abatement, as the 
statutes do not provide for an appeal by defendant 
from such judgment.—D. M. OSBORNE & Co. Vv. FARM- 
ERS’ MACH. CO., Mo., 218. W. Rep. 837. 

7. APPEAL—Notice.—Where, in defendant’s notice of 
appeal from a judgment of the justice’s court to the 
circuit court, plaintiff's name was spelled ‘‘Noel” 
instead of ‘‘Noall,’’ and one of the defendants’ names 
was spelled ‘‘Manuel,” instead of ‘‘Emanuel,” and the 
amount ofthe judgment was therein designated as 
“damages” and an additional sum named as costs, 








such variances were not sufficiently substantial to 
deprive the circuit court of jurisdiction. — NOALLY. 
HALONEN, Wis., 54 N. W. Rep. 729. 

8. APPEAL—Objections not Raised Below.—Objections 
that a billasks aform of relief inconsistent with the 
terms ofa contract alleged, and that complainant’s 
evidence exhibits a different case from that asserted in 
the bill, cannot be raised for the first time on appeal, 
where defendant neither demurred to the bill nor 
objected to the evidence inthe trial court. — WAsaTcH 
MINING CO. V. CRESCENT MINING Co., U. 8. 8.C., 13 8.C. 
Rep. 600. 

9. APPEAL—Objections Waived. — Where neither the 
conclusions of law nor the judgment are excepted to 
inthe court below, and the failure to except is not 
waived, the only inquiry on appeal will be whether 
the pleadings justify the judgment, and no other 
assignments of error will be considered.—BIGGERSTAFF 
Vv. MURPHY, Tex., 21S. W. Rep. 773. 

10. APPEAL—Practice.—When a demurrer to a com- 
plaint is sustained, and plaintiff, instead of amending, 
as given leave to do, appeals, the appellate court, in 
affirming the order, may, unless there has beena 
judgment rendered, which it also affirms, grant leave 
to amend.—GREELEY Vv. McCoy, S. Dak., 54 N. W. Rep. 
659. 

ll. APPBAL—Final Decree—Supreme Court.—A decree 
dismissing a bill in equity as to oneof several defend- 
ants sought to be jointly charged is not a final decree 
from which an appeal may be takento the supreme 
court.—HOHORST v. HAMBURG-AMERICAN PACKET CO., 
U.S. 8. C., 138. C. Rep. 590. 

12. APPELLATE COURT—Jurisdiction. — The appellate 
court has no jurisdiction of an appeal from a judgment 
decreeing a lien on land in favor of the successful 
party to the action.—PRENNER STEEL CO. Vv. YANDES, 
Ind., 33 N. E. Rep. 640. 

13, ARBITRATION AND AWARD — Submission. — Where 
thetwo arbitrators to whom has been referred the 
question of damages sustained by a vendee froma 
breach of covenant against incumbrances fail to agree 
on the amount, a third person called in by them, as 
empowered by the submission, is bound by astipulation 
therein requiring the arbitrators to view the premises, 
and an award made without a view of the premises by 
the third person is not valid and binding.—PALMER V. 
VAN WYCK, Tenn., 21 8. W. Rep. 761. 


14. ASSIGNMENT FOR BENEFIT OF CREDITORS—Release. 
—A requirement in an assignment for the benefit of 
creditors that they execute ‘‘releases” is intended to 
secure the absolute discharge of the debtor as to cred- 
itors coming in under the assignment, and hence any 
instrument which is sufficient for that purpose isa 
compliance withthe requirement, though it is nota 
technical release under seal.—BURGISS V. WESTMORE- 
LAND, S. Car., 178. E. Rep. 56. 


15. ASSUMPSIT — Pleading — Departure. — Plaintiff 
declared in assumpsit for the value of a quantity of 
wheat. The answer set up a note and chattel mortgage 
to secure the same, and alleged that the wheat was 
delivered and received in payment for such note. The 
replication stated a contract by the terms of which 
defendant was to convey certain land to plaintiff, who 
was to pay for the same by such note; that the wheat 
had been delivered, but that, by reason of defendant’s 
inability to make titleto the land, plaintiff had re- 
scinded the contract: Held, that plaintiff might 
recover upon the complaint; the new matter inthe 
replication not constituting a departure from the 
cause of action set forth in the complaint, within the 
provisions of the Code of Washington Territory.— 
ANKENY v. CLARK, U.S. S. C., 138. C. Rep. 617. 


16. ATTACHMENT—Return of Writ. — How. St. § 8003, 
provides that if it appears by the return ofa writ of 
attachment that property has been attached thereon, 
and that neither of defendants could be found, plaintiff 
shall, within 30 days after such return, unless, defend- 
ants or some of them shall appear, cause a notice to 
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be published, etc.: Held, that a return on such writ 
which showed that property was attached, and that 
no personal service was made on either of the two 
defendants, but failed to show that they could not be 
found, did not authorizethe publication of notice.— 
COCHRANE V. JOHNSON, Mich., 54 N. W. Rep. 707. 

17. ATTACHMENT—Afiidavit — Collateral Attack.—The 
facts that the affidavit does not state the venue, and is 
made nearly three months before action brought, do 
not render a judgment rendered thereon void upon 
collateral attack, since these defects, if raised in the 
attacliment suit, might have been obviated by filing an 
amended affidavit. AVERY v. GOOD, Mo., 21S. W. 
Rep. 315. 

18. ATTACHMENT—Bond — Validity. — The principle 
that judicial bonds are to be construed by the law under 
which they are given, rejecting surplusage and supply- 
ing omissions, does not apply to such a case where the 
question is not as to the eventual liability of parties to 
such bonds after they have accomplished their purpose, 
but whether the conditions precedent prescribed by 
law and essential tothe maintenance ofthe attachment 
have been strictly complied with such compliance 
cannot be eked out by presumptions and implications 
or by collateral evidence.—LEHMAN V. BROUSSARD, La., 
12 South. Rep. 504. 

19. ATTACHMENT — Dissolution — Verification. — One 
claiming to be the owner of property which has been 
attached, although not a party to the proceeding, may 
move the court to discharge the attachment; and the 
fact that afterthe motion to discharge was filed he 
began an action of replevin, and obtained the posses- 
sion of the attached property under the writ issued in 
that action, will not prevent the hearing and deeision 
of the motion to discharge.—WM. W. KENDALL Boot & 
SHOE Co. Vv. AUGUST, Kan., 32 Pac. Rep. 635. 

20. ATTACHMENT—Property of Non-resident.—In pro- 
ceedings to enforce a debt by attachment upon the 
property of a non-resident defendant, after seizure of 
the property and due service upon such nonresident 
by publication, as prescribed by the statute, the action 
proceeds as onein rem. The judgment and proceed- 
ings in sucha case are conclusive upon all who are 
parties to the action and the privies, so far as the 
attached property is concerned, which is seized and 
sold.—NATIONAL BANK V. PETERS, Kan., 82 Pac. Rep. 
637. 

21. ATTORNEYS’ FEES—Liability of Common Fund.— 
Where an action, brought to secure to plaintiff’s prior- 
ity in the distribution of an insolvent estate results in 
their favor, and the court retains the action to adjust 
the equities between the other creditors, plaintiffs’ at- 
torneys are not entitied to compensation out of the in- 
solvent estate, since plaintiffs’ action was brought for 
themselves alone, and not in behalf of a common in- 
terest.—JAFFRAY V. STEEDMAN, S. Car., 17 8. E. Rep. 
38. 

22. BANKS—Purchase of Draft.—In an action againsta 
bank for the amount of a draft which plaintiff claimed 
to have handed in with his bank book with a request 
that the latter be balanced, while defendant claimed 
that plaintiff handed the draft without the book to de- 
fendant’s cashier, who immediately gave plaintiff the 
amount thereof in cash, plaintiff's bank book was ad- 
inissible to show that he had an open account with the 
bank.—GOFF Vv. STOUGHTON STATE] BANK, Wis., 54.N. 
W. Rep. 732. 

23. BANKS—COLLECTION OF DRAFT.—The payee ofa 
draft deposited it in his bank, which immediately for- 
warded it ‘‘for collection,” to its correspondent bank, 
at the residence of the drawee, who directed that the 
draft be taken to his bank for payment. The drawee’s 
bank took the draft, and charged it to the account, 
and canceled it, but no money {was passed in the 
transaction. In the customary settlement of that day 
between these two banks, the correspondent was 
charged by the drawee’s bank with the amount of 
checks and drafts held by it in excess of the amount 
held against it by the correspondent, and the corre- 











spondent credited the payee’s bank with the amount of 
the draft, but never remitted or otherwise paid it. 
Both banks failed: Held, that the transaction in which 
the draft was settled wasa collection, and was bind- 
ing on the payee, as against the drawee.—HOWARD V. 
WALKER, Tenn., 21S. W. Rep. 897. 

24. BASTARDY—Evidence.—In a prosecution for bas- 
tardy, the guilt of the defendant is not required to be 
established beyond a reasonable doubt. In such a 
proceeding a preponderance of the evidence is suffi- 
cient.—DUKBHART Vv. COUGHMAN, Neb., 54 N. W. Rep. 
680. 

25. Bonp—Pleading.—In an action on a bond given 
to an insurance company by an agent, where it ap- 
pears that defendant was to pay all expenses of pro- 
curing risks, including advertising, etc., an allegation 
of the complaint that defendant had contracted, in 
plaintiff's name, an indebtedness for printing, should 
be stricken out, where it is not alleged that the print- 
ing was for advertising or supplies, or that plaintiff 
had paid for it.—EQUITABLE ACC. Ins. Co. Vv. STOUT, 
Ind., 33 N. E. Rep. 623. 


26. BOND FOR PAYMENT OF MONEY.—Where a bond is 
absolute for the payment of money, followed by the 
condition that it is to be void if the obligors pay cer- 
tain notes when due, which are held by the obligee, 
and the bond is accompanied by warrant of attorney 
to confess judgment on the obligation ‘‘as of any term 
or time, past, present, or any other subsequent term 
or time,” the obligee has immediate authority to con- 
fess a judgment as security for the debt, though none 
of the notes are due, but execution cannot issue until 
default in payment. — INTEGRITY TITLE INSURANCE 
Trust & SAFE DEPOSIT Co. V. Rav, Penn., 26 Atl. Rep. 
220. 

27. CARRIER— Passenger—Damage.— Where a ticket 
agent wrongfully refuses to stamp the return coupon 
of around-trip ticket, the railroad company is liable 
for the ejection of the passenger by the conductor, 
who, in obedience to the company’s rules, refuses to 
accept the unstamped ticket.—MISSOURI Pac. Ry. Co. 
Vv. MARTINO, Tex., 218. W. Rep. 781. 

28. CARRIER—Passenger.—In an action against a rail- 
road company for compelling a passenger to get off the 
train before reaching destination, on the ground that 
the train did not stop there, proof that it sometimes 
stopped at that station is sufficient to show a wrongful 
ejection, and to put the burden on defendant to show 
that such stops were exceptional, and under special 
instructions.—SIRA V. WABASH Ry. Co., Mo., 21S. W. 
Rep. 905. 

29. CARRIERS—Passenger—Street Railways.—lIt is the 
duty of a street railroad company to safely carry and 
deliver a passenger, and, in doing so, not only to pro- 
vide safe and convenient means of entering and leav- 
ing the cars, but to stop when the passenger is about 
to alight, and notto start the car until he has alighted. 
—WASHINGTON & G. R. Co. v. TOBRINER, U. 8. 8. C., 13 
S.C. Rep. 557. 

30. CARRIERS—Passsenger—Burden of Proof.—In an 
action against a railroad company for personal in- 
juries, evidence of the derailment of one of the de- 
fendant’s cars, in which plaintiff was riding as a pas- 
senger, its overturning, and her injury thereby, suffi- 
cient te cast on defendant the burden of proving that 
the injury was not caused by any negligence on its 
part.—StT. Louis & 8. F. Ry. Co. v. MITCHELL, Ark., 
218. W. Rep. 883. 

31. CARRIERS—Passenger—Mistake in Ticket.—Where 
a passenger contracted for a ticket over the route he 
was traveling on when removed from the train, but by 
mistake was given a ticket overa different route, but, 
for want of time, he did not examine it before board- 
ing the train, which was about to leave, nor before 
reaching the station where the change of cars is made 
for the route called for by the ticket, the question as to 
whether he was negligent in failing to discover the 
mistake in the ticket before his right to ride was ques- 
tioned by the conductor was for the jury to determine 
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from all the facts and surrounding circumstances.— 
GULF, C. & 8S. F. Ry. Co. v. RATHER, Tex., 21. 8. W. 
Rep. 951. ; 

32. CARRIERS — Passenger — Pleading.—In an action 
against a railroad company for personal injuries, 
caused by atruck upsetting on a passenger, while he 
was on defendant’s depot platform waiting for a train, 
an allegation that plaintiff was injured without fault 
on his part is equivalent to an allegation of freedom 
from contributory negligence.—EVANSVILLE & T. H. R. 
Co. v. WEIKLE, Ind., 33 N. E. Rep. 639. * 

33. CARRIERS OF PASSENGERS—Negligence. — Where 
mail bags are customarily thrown from the cars upon 
a certain platform over which passengers are expected 
to pass, it is the duty of the railroad company to guard 
against accidents caused by passengers stumbling 
over such bags in the dark, even though the bags are 
thrown out by postal clerks inthe service of the post- 
office department.—SARGENT V. 8T. Louis &8. F. RY. 
Co., Mo., 21S. W. Rep. 823. 

34. CARRIERS BY VESSEL—Damage—Trinkets.—Con- 
struing section 4281 of the Revised Statutes of the 
United States (requiring shippers of certain articles to 
give to carriers by vessel written notice of the 
true character and value thereof) in the light of ju- 
dicial decisions upon the English statute, of which 
that section is in most respects a substantial copy, 
fans and parasols made of delicate and expensive 
materials, ornamented with carving, fragile in con- 
struction, and intended more for ornament than for 
use, although possessing to some extent the quality of 
utility, are ‘‘trinkets,’’ in the sense in which this word 
is used in that section. Though constituting a part of 
a lady’s paraphernalia, such articles are not clothing ; 
and, When shipped by vessel, writen notice of their 
character and value must be given.—OCEAN STEAM- 
SHIP CO. OF SAVANNAH V. WAY, Ga., 178. E. Rep. 57. 

35. CONSTITUTIONAL LAw—Internal Improvements.— 
‘Internal improvements,” within the meaning of sec- 
tion 12 of the Colorado enabling act, must be improve- 
ments located within the State; they must be improve- 
ment of a fixed and permanent nature, as improve- 
ments of real property, and, furthermore, they must 
be such improvements as are designed and intended 
for the benefit of the public.—IN RE INTERNAL IMPROVE- 
MENTS, Colo., 32 Pac. Rep. 611. 

36. CONSTITUTIONAL LAW—Obligation of Contracts.— 
Const. La. 1879, art. 233, declared the consolidated 
bonds of the State, held by the State of the Agricul- 
tural and Mechanical College and the Louisiana 
Seminary fund, to be null and void. The State treas- 
urer thereafter fraudulently reissued and put such 
bonds in circulation: Held, that there was no con- 
tract between a subsequent purchaser and the State, 
the obligation of which was impaired by article 233, 
and that a suit by such purchaser against the sellef to 
rescind the sale involved no federal question.—BIER Vv. 
MCGEHEE, U.S.S8. C., 188. C. Rep. 580. 

37. CONSTITUTIONAL Law — Special Legislation—Mu- 
nicipal Corporations.—Const. art. 14, § 18, requires the 
legislature to provide for the organization and classi- 
fication of cities by general laws, and section 14en- 
ables existing municipalities to elect whether they 
will retain their special charters or be governed by the 
general law: Held that, while the legislature may by 
special act amend an existing charter retained by acity, 
yet it cannot, by special act, under the guise of amend- 
ing the charter ofsuch acity, extend the city limitsso 
as to destroy the corporate existence of adjoining towns 
incorporated under the general law.—IN RE EXTENSION 
OF BOUNDARIES, Colo., 32 Pac. Rep. 615. 

38. CoONTRACT—Construction.—Under a contract pro- 
viding that railroad ties to be furnished by plaintiffs 

co defendant should conform to certain specifications 
described therein, and that the ties be subject to in- 
spection by any inspector whom defendant might 
send, defendant was not bound to accept or pay for 
any ties rejected by its inspector; it not being neces- 
sary that such contract should, in express terms, 








provide that the inspector’s decision should be final. 
—CHAPMAN V. KANSAS CiTy, C. &S. R. Co., Mo., 218. 
W. Rep. 858. 

39. CONTRACT — Evidence.—In an action to recover 
damages for breach of contract to purchase certain 
cattle evidence is admissible that at the time o* de- 
livery the market price was less than the agreed 
price of the cattle.—PETERS v. COOPER, Mich., 54 N. 
W. Rep. 694. 

40. CONTRACT—Subscription to Stock.—A contract of 
subscription to stock in a gas company, after provid- 
ing that sums that might be subscribed for the stock 
or bonds should be payable in 10 equal, monthly in- 
stallments, beginning with April1, 1885, recited that 
‘those desiring to do so can pay in full at any time, 
interest being allowed at four per cent. per annum:” 
Held, that a subscriber in 1887, who paid for the same 
in four installments, was entitled to interest on the 
sums anticipated, since the use of such contracts in 
taking subscriptions was an assertion by the com- 
pany to be bound by its provisions, though subscrip- 
tions could not be paid in 10 months after April 1, 
1885.—HETFIELD V. ADDICKS, Penn., 16 Atl. Rep. 215. 

41. CORPORATION—Acts of De Facto Directors.—A 
faction of defendant corporation, an agricultural 
society, contested by quowarranio the Validity of the 
election of the directors. Before the decision on the 
writ the directors determined to hold a fair, which 
they did, though it was decided a month before the 
time for holding it that they were not entitled to office. 
The de facto directors had control of the books of the 
corporation and of its property; under their manage- 
ment all preparations were made for the fair, in- 
cluding the offers of premiums toexhibitors; and they 
conducted the fair, receiving the proceeds entrance 
and admission fees: Held, that the corporation 
was bound by their acts, and that plaintiff, who wasa 
stockholder in the corporation, and voted at elec- 
tions for directors, but who was not shown to 
have any knowledge of proceedings pending to oust 
any members of the board, could recover the amount 
of premiums awarded him for exhibits.—RICHARDS V. 
FARMERS & MECHANICS’ INSTITUTE, Penn., 26 Atl. Rep. 
210. 

42. CORPORATIONS—Contracts — Insolvency.—A rail- 
road company, owning an extensive telegraph sys 
tem, caused the incorporation of a telegraph company 
by its officials, furnished its entire capital stock, and 
in the name of such telegraph company contracted 
with complainant. For breach of such contract, com- 
plainant recovered judgment against the telegraph 
company. The railroad company sold the entire tele- 
graph plant, received all the consideration, and left 
the telegraph company insolvent, and without assets 
of any kind: Held, that the money realized by the 
railroad company from such sale was in its hands a 
trust fund properly applicable to the payment of such 
judgment and that payment thereof would be enforced 
by a court of equity.—BALTIMORE & O. TRL. Co. V. IN- 
TERSTATE TEL. Co.,U.S.C.C. of App., 54 Fed. Rep. 50. 


43. CORPORATIONS — Dissolutions — Notice.—A pro- 
vision inthe charter of a corporation, requiring the 
advertisement of 10 days’ notice of a stockholders’ 
meeting for the purpose of altering or amending the 
charter, is sofar for the benefit of creditors that a 
resolution to dissolve the corporation, passed at a 
meeting called without such notice, is ineffectual to 
prevent a subsequent attachment of the corporation’s 
property by existing creditors.— CLEVELAND CITY 
ForRGR Iron CO v. TAYLOR BROS. IRON-WORK CO., 
U. 8. C. C. (La.), 54 Fed. Rep. 82. 

44. CORPORATIONS—Purchases by De Facto Directors. 
—Plaintiffs delivered lumber to defendant corpora- 
tion on its own premises, which was used in the con- 
struction of a building thereon. The lumber was 
ordered by amember of ade facto board of directors, 
part being delivered before the organization of the 
legal board and the decree of the court ousting any of 
the de facto board, and part afterwards. Prior to 
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furnishing any of the lumber, plaintiffs had notice of 
pending litigation to determine the right of the de 
facto board to act as directors. The lumber was re- 
tained asthe property of defendant after the de facto 
board was ousted, and was in its possession at the 
time of trial: Held, that defendant was liable.—ZEAR- 
FOss V. FARMERS & MECHANICS’ INSTITUTE, Penn., 26 
Atl. Rep. 211. 

45. CORPORATION—Purchase of Property by Directors. 
— Stockholders who, with full knowledge of a sale 
of the corporate property to two of the directors, 
made no objections until more than a year afterwards, 
when innocent third persons have acquired rights in 
the property, are guilly of laches, and eannot main- 
tain an action to set aside the sale; the purchasing 
directors having being guilty of no*actual fraud in the 
premises.—SNow V. BOSTON BLANK BOOK MANUF’G CO., 
Mass., 33 N. E. Rep. 588. 

46. Costs — Common Fund.—When many persons 
have acommon interest in a trust property or fund, 
and one of them, for the benefit of all, and at his own 
cost and expense, brings a suit for its preservation 
or administration, the court of equity in which the 
suit is brought will order that the plaintiff be reim- 
bursed his outlay from the property of the trust, or by 
proportional contribution from those who accept 
the benefit of his efforts.—Davis v. BAY STATE LEAGUE, 
Mass.,33 N. E. Rep. 591. 

47. COVENANT — Limited Warranty.—Land-owners 
conveyed their land to two oftheir number, in trust, 
whenever required by a majority of the owners, to 
convey by deed ‘‘containing a warranty against all 
persons claiming under them as trustees under this 
deed: Held that, since the warranty was expressly 
limited to acts done by the trustees, grantees of a par- 
cel of the land under a deed from the trustees, witha 
covenant to warrant and defend the premises ‘‘to the 
said grantees, the survivors of them, their successors, 
and assigns, for the purposes aforesaid,’ could not 
recover on the warranty against the original owners, 
who had dedicated the granted parcel for a public 
park before the conveyance to the trustees.—ABBOTT 
v. HILLS, Mass., 32 N. E. Rep. 592. 

48. COUNTY CLERKS—Deputies— Salary.—Where the 
county board has appointed a deputy and fixed his 
salary, and he has actually rendered the service, 
those facts may be proved, even if there is no record 
of the order in the minutes of the county board.— 
RaGoss V. CUMING CouNTY, Neb., 54 N. E. Rep. 683. 

49. CREDITORS’ BILL — Assignment for Benefit of 
Creditors-—A creditors’ billto set aside an assignment 
of all the debtor’s property for the benefit of creditors 
may be maintained though plaintiff's claim has not 
been reduced to judgment, when such claim is recog- 
nized and provided for in the deed of assignment, and 

isnot disputed by the pleadings since it is obvious 
that a judgment and execttion would afford no 
remedy at all, and that there is no remedy at law.— 
TALLEY V. CurTAIN, U. 8. C. C. of App. 54 Fed. Rep. 
43. 

50. CRIMINAL EVIDENCE. -In a prosecution by the 
State, a question to the prosecuting witness as to 
whether he employed the attorney who was assisting 
the district attorney in the prosecution was compe- 
tent, as tending to show whether the witness was 
interested in the proceedings tothe prejudice of de- 
fendant.—PEOPLE V. GILLIS, Cal., 32 Pac. Rep. 586. 

51. CRIMINAL EVIDENCE — House of Ill Fame.—On 
trial of an indictment charging a woman with keep- 
ing a house of illfame, where no evidence for defend- 
ant is offered, it is error to permit the State to 
introduce evidence as to her reputation for chasity.— 
STATE v. HULL, R. I., 26 Atl. Rep. 191. 

52. CRIMINAL LAW — Continuance.—It is sufficient 
ground for the postponement of a trial for aggravated 
assault that a witness, by whom defendant expects to 
prove that threats of personal violence had been made 
against him by the alleged assaulted party, is absent, 
as such threats, if the issue is self-defense, and the 











evidence isin conflict as to who began the difficulty, 
are material.—TANKERSLEY V. STATE, Tex:, 21 8S. W. 
Rep. 767. 

53. CRIMINAL Law—Homicide—Evidence.—Deceased 
and I, another policeman, arrested defendant for 


slander. He -went along with B willingly. When 
bail was refused by B, he opened fire on him; and de- 
fendant, seeing deceased advancing to arrest him 
therefor, deliberately killed him: Held that, in view 
ofthe prior conduct and threats of defendant, the 
court properly charged on murder in the first, and 
the second degrees, as well as on manslaughter, and 
prope ly refused to confine the jury to the questions 
of manslaughter and self-defense.—MILLER V. STATE, 
Tex., 218. W. Rep. 925. 

54. CRIMINAL LAW—Homicide —Former Jeopardy.— 
The conviction of an accused of murderin the second 
degree upon an indictment charging him with mur- 
der in the first degree has the effect in law to acquit 
him of the higher offense charged in the indictment, 
and he cannot legally be put upon trial a second time 
for the higher offense.—GOLDING Vv. STATE, Fla., 12 
South. Rep. 5: 

55. CRIMINAL LAW — Homicide — Self-defense.—One 
who, during a quarrel with deceased, fires ‘‘at ran- 
dom” into a crowd, is not entitled, on atrial for hav- 
ing killed deceased to an instruction covering self- 
defense, as this would be to recognize the anomaly of 
of accidental self-defense.—STATE V. SMITH, Mo., 218. 
W. Rep. 827. 

56. CRIMINAL Law—Larceny.—To constitute larceny 
it is not essential that the talking and carrying away 
of the property of another may be done with felonious 
intent; it being sufficient that the taking and carry- 
ing away be followed by a felonious appropriation, at 
which time the theft is complete.—STATE Vv. DAVEN- 
Port, 8. Car., 17S. E. Rep. 37. 

57. CRIMINAL LAW—Selling Land without Title.—On 
a prosecution under Hill’s Ann. Laws,§ 1783, for sell- 
ing and conveying land without having title thereto, 
the fact that the land is situated in another State does 
not render competent the testimony of a witness as to 
the result of his examination of the records of title in 
that State, where it does not appear that he is skilled 
in such matters, or that the records he examined are 
the official records.—STaTE Vv. BYAM, Oreg., 82 Pac. 
Rep. 623. 

58. CRIMINAL PRACTICE — Arson.—Through Rev. St. 
1881, § 231 provides that ‘‘crimes and misdeamors 
shall be defined, and punishment therefor fixed by 
statute, and not otherwise,” Acts 1891, p. 402, provid- 
ing that, whoever burns or a*tempts to burn the 
house of another is guilty of arson, and is punishable 
therefor, is not invalid for the reason that it does not 
define the crime of arson, assection 237 was injected 
into the statutes toabolish common-law offenses, and 
not to define such offenses.—LEDGERWOOD V. STATE, 
Ind., 38 N. E. Rep. 631. 

59. CRIMINAL PRACTICE — Burglary.—An indictment 
under Gen. St. § 1522, which charges defendant, sub- 
stantially in the language ofthe statute, with ‘‘break- 
ing into a railroad car inthe night-time, with the in- 
tent tocommit the crime of larceny,” and in addition 
thereto, charges that defendant committed larceny, 
does not charge two distinct offenses, and hence it is 
not error torefuse to require the estate to elect on 
which charge it will try defendant.—STaTE v. CRaw- 
FORD, 8S. Car., 17S. E. Rep. 36. 

60. CRIMINAL PRACTICE — Disorderly House. — An 
indictment for keeping a disorderly house, which 
charges that defendant, in the county of M, and State 
of Texas, was then and there the owner and manager 
of a theater, dance house, etc., where spirituous 
liquors were then and there kept for sale, and that 
defendant then and there knowingly employed and 
kept in service in such place prostitutes, etc., suffi- 
ciently alleges that the offense was committed in the 
county of M. — JOHNSON V. STATE, Tex., 218. W. Rep. 
929. 
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61. CRIMINAL TRIAL—Murder — Self-defense. — Where 
the trial judge was careful to charge that all doubts 
be resolved in favor of defendant, it is not error to 
give a request by the State that ‘‘when self-defense is 
pleaded it must be proved by a preponderance of the 
evidence,” without adding language to the effect that 
if, on the whole testimony, the jury entertains a rea- 
sonable doubt as to any material point, defendant is 
entitled to the benefit of such doubt. — STATE Vv. Way, 
8. Car., 17S. E. Rep. 39. 

62. CRIMINAL TRIAL — Wife as Witness against Hus- 
band.—Under Pub. St. ch. 214, § 40, providing that the 
husband or wife of any respondent in a criminal 
prosecution, offering himself or herself asa witness, 
shall not be excluded from testifying because he or 
she isthe husband or wife of such respondent, a wife 
offering herself as a witness must testify as though the 
relationship did not exist; and such right is not 
affected by section 36, providing that the husband and 
wife are competent witnesses in civil cases, provided 
that neither shall be permitted to give any testimony 
tending to criminate the other. — STATE Vv. KENYON, 
R. I1., 26 Atl. Rep. 199. 

63. DEATH BY WRONGFUL AcT — Administrator. — 
Under Rev. St. 1881, § 284, giving the administrator of 
an intestate, whose death has been caused by the 
wrongful act of another, the right of action for such 
death, by necessary implication the administrator has 
the right to controlthe prosecution of the action to 
final judgment, and hence a settlement made with the 
widow and sole heir of an intestate, after the institution 
of an action by the administrator forthe death of the 
intestate, is not a bar to the maintenance of the action 
by the administrator. — YELTON V. EVANSVILLE &I. R. 
Co., Ind., 33 N. E. Rep. 629. 

64. DECEIT—False Representations—Sale of Lands.— 
In an action to recover damages for a false representa- 
tion as to the ownership of land, whereby the vendee, 
having no knowledge of the title, was induced to 
purchase, the complaint need not allege that, at the 
time of making such statement, defendant knew it 
was not owner, nor that the representation was fraud- 
ulently made to inducethe purchase. — BARNES V. 
UNION Pac. Ry. Co., U. 8. C. C. of App., 54 Fed. Rep. 
87. : 

65. DEED—Delivery. — Where a deed is delivered by 
the grantor to the scrivener for the grantee, and is 
received by the grantee from the scrivener three or 
four weeks thereafter, there is a valid delivery of the 
deed even though the granter diesin the interim.— 
COLYER V. HYDEN, Ky., 218. W. Rep. 868. 

66. DEED—Description. — A deed, which conveys ‘‘78 
rods off the south side of the northwest quarter” of a 
section describes a certain fractional part of the 
quarter, 78 rods wide, on the south side, extending 
along the entire length.—COBB v. TAYLOR, Ind., 33N. 
E. Rep. 615. 

67. DEED—Validity. —In trespass to try title, where 
an instrument purporting to bethe deed of plaintiff 
and her former husband is shown to have been executed 
by the husband, itis admissible in evidence as the 
husband’s deed in favor of defendant, who claims 
title under it, though it isa forgery asto plaintiff.— 
MURPHY V. REYNAUD, Tex., 21S. W. Rep. 991. 

68. DESCENT OF PROPERTY FROM BASTARD.—Gen. St. 
ch. 31, § 5, providing that ‘‘bastards shall be capable 
of inheriting and transmitting an inheritance on the 
part of or to the mother,’ does not provide for the 
transmission of a bastard’s estate through the mother, 
and on to her collateral kindred.—CROAN V. PHELPS, 
Ky., 218. W. Rep. 874. 

69. DIVORCE—Pleading.—The complaint in an action 
for divorce, in which defendant made no appearance, 
demanded relief by way of alimony and temporary 
allowance. The judgment rendered included not only 
the relief demanded, but a division oftheestate: Held, 
under Rev. St. § 2886, providing that ‘‘the relief granted 
to the plaintiff, ifthere be no answer, cannot exceed 
that which he shall have demanded in his complaint,” 





thatthe overruling of defendant’s motion to vacate 
that part of the judgment ordering a division of the 
estate was error. — HOH vy. HOH, Wis., 54 N. W. Rep. 
731. 

70. DOWER — Estoppel to Claim. — A married man 
gave a bond for a deed, but died without executing 
the deed. After his death the contract was performed 
by his administrator. The widow did not join in the 
bond given by her husband, nor inthe deed, but the 
purchase money was paid to her as part of her per- 
sonal dower: Held, thatthe acceptance of such money 
did not estop her from claiming dower in the land.— 
McOREARY V. LEWIS, Mo., 21S. W. Rep. 855. 

71. DOWER AND HOMESTEAD—Commissioners.—W here 
commissioners to set apart a widow’s homestead and 
dower are appointed by consent of the parties, the 
widow cannot afterwards object that the record fails 
to show that they were not related to any of the parties 
in interest.—CHRISTOPHER V. CHRISTOPHER, Tenn., 2] 
8S. W. Rep. 890. 

72. EJECTMENT—Defenses.—Where, in ejectment, no 
title appears in either plaintiff or defendants, plaint- 
iff's prior possession of three years, without any claim 
of ownership, will not prevail over defendant’s subse- 
quent actual and exclusive possession of six years.— 
WHITE V. KELLER, Mo., 21S. W. Rep. 860. 

73. EJECTMENT — Defenses — Fraud.—In ejectment 
against a husband and wife, her separate answer 
alleged that the note and deed of trust under which 
plaintiff claimed title were without consideration, and 
were obtained, by fraud, in lieu of another note, 
signed by her alone, and a deed of trust to land owned 
by her, both of which had been obtained by fraudulent 
representations: Held, that the answer stated a 
good defenses.—COMINGS V. LEEDY, Mo., 21S. W. Rep. 
804. 

74. EJECTMENT—Improvement. — Mansf. Dig. §§ 2644, 
2645, which declare that any person who peaceably 
improves land under cclor of title, believing himself 
to be the owner, shall be paid the value of the im- 
provements made and taxes paid by him before posses- 
sion shall be delivered to the owner, and which provide 
a method for assessing and enforcing the collection of 
the same, when such person is sued in ejectment, do 
not apply to land bought by the State at tax sale, and 
sold by it to athird person, since such statutes do not 
affect the sovereign. — MARTIN v. ROESCH, Ark., 218. 
W. Rep. 881. 

75. ELECTIONS — Nominations — Ballot.—Though the 
secretary of State may have acted illegally in causing 
the names of certain persons to be printed on the 
official ballot as the nominees of acertuin party for 
the office of presidential electors after they had declined 
to accept such nomination, yet such misconduct can- 
not have the effect of avoiding the election of candi- 
dates for other offices, whose names were printed on 
the same ticket, and who were legally and properly 
nominated and certified. — SMITH v. HARRIS, Colo., 32 
Pac. Rep. 616. 

76. ELECTIONS—Qualification of Electors.—Article 185 
ofthe constitution, in fixing the qualification for 
electors, has reference tothe acquisition of the right 
to vote, and does not furnish an inflexible rule under 
which that right, when once gained, should be held to 
have been lost. The right, when once gained is 
subject, of course, to be lost by absence. Absence 
unexplained isa fact which enters largely into the 
determination of a question of that character, but it is 
not always and necessarily the controlling factor.— 
TULLOS V. LANE, La., 12 South. Rep. 508. 

77. EMINENT DOMAIN—Compensation.—The question 
as to what is ‘‘just compensation” for private property 
taken for public use is a judicial, and not a legislative, 
question; and the provisionin the act authorizing the 
condemnation of a lock and dam belonging to the 
Monongahela Navigation Company, ‘‘that in estimat- 
ing the sum to be paid by the United States the 
franchise of said corporation to take tolls shall not be 
considered or estimated,’ does not preclude the court 
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from giving compensation for such franchise.—MONON- 
GAHELA NAVIGATION CO. V. UNITED STATES, U. 8.8. C., 
138. C. Rep. 622. 

78. EMINENT DOMAIN—Compensation — Evidence.—In 
an appeal from an award of damages fora right of 
way fora railroad through a farm, the railroad com- 
pany offered testimony of the sales of other similar 
farms inthe same neighborhood for a less price than 
was claimed by the owner ofthe land in question. 
The land-owner then offered testimony {tending to 
show that his land was superior in quality and of 
greater value than that with which it was compared: 
Held, that the admission of the latter testimony was 
not error.—CHICAGO, K. & W. R. Co. Vv. EMERY, Kan., 
32 Pac. Rep. 631. 

79. Equiry—Accounting — Evidence.—Where defend- 
aut, a bartender, is required to keep an accurate 
account of all money received, and pay it over to 
plaintiff, hisemployer, he occupies a fiduciary relation ; 
and when he has been guilty of a breach of trust, in 
appropriating funds to his own use, plaintiff may 
proceed in equity for an accounting. — WARREN V. 
HOLBROOK, Mich., 54 N. W. Rep. 712. 

80. Eguitry—Combinations in Restraint of Trade.—The 
jurisdiction of the circuit court to entertain a suit to 
enjoin a combination of persons from interfering with 
and preventing shipowners from shipping a crew may 
be maintained on the ground of preventing a multiplic- 
ity of suits at law, and for the reason that damages at 
law for interrupting the business and intercepting the 
profits of pending enterprises and voyages must, in 
their nature, be conjectural, and not susceptible of 
proof.—BLINDELL V. HAGAN, U.S. C. C. (La.), 54 Fed. 
Rep. 40. 

81. Equity—Laches.— An assignee of one claiming 
to be cestui que trust of the vendee named in an execu- 
tory contract toconvey land brought suit to establish 
a trust in such land 19 years after the vendor’s death, 
and six years after the death of the vendee, the al- 
leged trustee,—a period exceeding the statutory period 
of limitation. There was no written evidence of the 
trust. It did not appear that its enforcement had been 
requested in the life-time of either party to the con- 
tract, or that the trust was ever admitted by the 
vendee’s executors, and no explanation of the delay 
was made: Held, that there was such laches as would 
justify a court of equity in refreshing its aid.—HINcH- 
MAN V. KELLEY, U.S.C. C. of App., 54 Fed. Rep. 63. 

82. EquITy—Rescission of Contracts.—Where a party 
is entitled to rescind a contract on the ground of fraud, 
he must act promptly, with no vacillation, no unrea- 
sonable delay, no attempt to speculate upon his op- 
tion. He must elect to rescind, and proceed as far as 
lies in his power to place himself and his purchaser in 
statu quo. This is especially true as applied to specu- 
lative property which is liable to great fluctuation in 
value.—KINNE V. WEBB, U. 8S. C. C. of App., 54 Fed. 
Rep. 34. 

83. EQUITY PLEADINGS—Informal Answer.—A literal 
denial in the answer of a material allegation in the bill 
is not to be deemed an admission, although on excep- 
tion it may have been held insufficient. — UNITED 
STATES V. FERGUSON, U. S.C. C. (Ala.), 54 Fed. Rep. 
28. ° 

84. EVIDENCE—Entries made in the ordinary course 
of business by an absent person whose place of resi- 
dence is unknown are not admissible in evidence 
without proof that he cannot be found.—Sr. Lovts, I. 
M.&S. Ry. Co. v. HENDERSON, Ark., 21 S. W. Rep. 
$78. 

85. EVIDENCE.—Injury at Railroad Crossing.— In an 
action against a railroad company for injuries ata 
crossing, plaintiff's evidence was that he was injured 
near S station, at 5:02 P.M., by an incoming train, his 
view of which was obstructed vy another train which 
was delivering passengers at the station. To show 
that no train was delivering passengers there at that 
time, defendant put in evidence, under objection, the 
entries on the telegraphic train report sheet kept in 








its train dispatcher’s office at B, together with the 
testimony of the train dispatcher that the entries of 
the time all trains pass the several stations on the 
route were made from dispatches received by him 
from the station operators: Held, that defendant’s 
evidence was competent.—DONOVAN V. Boston & M. 
R. Co., Mass., 33 N. E. Rep. 583. 

86. EXECUTION—Levy on Mortgaged Personalty.—An 
officer levying an execution upon a mortgagor’s right 
and interest in mortgaged chattels, for the purposes 
of a sale, as authorized by Gen. Laws 1883, ch. 60, § 1, 
after default, but before possession has been taken by 
the mortgagee, hasthe right to take the chattels into 
his actual custody, and, as against the mortgagee, to 
detain the same for the time prescribed by law for 
bringing them to sale.—BARBER V. AMUNDSEN, Minn., 
54.N. W. Rep. 733. 

87. EXECUTION SALE—Deed. — Where a judgment 
creditor bids in at a sheriff’s sale and is given a deed of 
land, recorded in the name of the judgment debtor, 
but held in trust by such debtor for his wife, she hav- 
ing paid the purchase price, and permitted title to be 
taken in the husband’s name, under an agreement 
that he was to convey it to her, such creditor acquires 
a good title thereto, where he had no notice of the 
wife’s equity; Civil Code, § 1107, providing that grants 
of estates in land are conclusive against the grantee 
and every one subsequently claiming under him, ex- 
cept a purchaser or incumbrancer who in good faith 
acquires title by an instrument first duly recorded.— 
RILEY V. MARTINELLI, Cal., 32 Pac. Rep. 579. 

88. EXECUTION SALE — Misdescription. — Where the 
pleadings in an action show that it was against ‘‘Gil- 
bert L. M.,” andthe execution on the judgment ren- 
dered therein ran against the property of ‘‘G. L. M.,” 
the sale on the execution of property of “Gilbert L. M.” 
is not void because the judgment was entered against 
‘*Gabriel L. M.,’ since the judgment entry must be 
read in the light of the pleadings.—HALSELL Vv. Mc- 
MURPHY, Tex., 218. W. Rep. 777. 

89. EXECUTION SALE—Title Acquired.—Where a judg- 
ment foreclosing a vendor’s lien has been settled, and 
the land reconveyed tothe personal representative of 
the lienor, such judgment will not support a subse- 
quent order of sale on execution, and a purchaser at 
such sale acquires no title thereunder.— HARDIN Vv. 
CLARK, Tex., 21S. W. Rep. 977. 

90. EXECUTORS AND ADMINISTRATORS—Mistake.—An 
administrator, by mistake reported more assets than 
he had, and was ordered to pay claims accordingly. 
Afterwards he filed a report showing that he had paid 
claims in obedience to such order in excess of the 
amountin his hands: Held that, in an action after- 
wards brought by him against the claimants to recover 
such excess, he might have judgment therefor, since 
the findings of the court in that action that a mistake 
had been made, and its judgment thereon, operatéd 
as a vacation of the orderto pay the claims.—BOLES 
v. JEssup, Ark., 218. W. Rep. 880. 

91. FEDERAL CoURTS—Appeal—Assignments of Error. 
—In pursuance of rule 11 of the United States circuit 
court of appeals for the eighth circuit, requiring an 
assignment of errors to be filed with the petition for 
the writof error or appeal, and declaring that errors 
not assigned according to this rule will be disregarded, 
the court will not consider errors the assignment of 
which is not made and filed in the court below until 
after the appeal or writ of error is allowed'—UNITED 
STATES V. GOODRICH, U.S. C. C. of App., 54 Fed. Rep. 
21. 

92. FEDERAL CourTsS—Appeal—Circuit Court of Ap- 
peals.—The United States circuit court of appeals has 
no jurisdiction in a case where more than six months 
intervene between the entry of judgment and the day 
on which the writ of error is sued out.—UNION Pac. 
Ry. Co. v. COLORADO EASTERN Ry. Co., U. 8. C. C. of 
App., 54 Fed. Rep. 22. 

93. FEDERAL CourT— Circuit Court of Appeals. —A 
certificate of the circuit court of appeals which asserts 
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that, as its judgment ‘‘differs from that of a co-ordin- 
ate court, the instruction of the supreme court is re- 
quested upon the question,’ is essentially defective, 
since it neither specifically sets forth the question to 
be answered nor states that instruction is desired for 
the proper decision of such question. — COLUMBUS 
WatTcH Co. v. ROBBINS, U. 8. S. C., 18 8. C. Rep. 594. 

94. FEDERAL CoURTS—Jurisdiction— Prisioner under 
State Process.—The United States district court has 
jurisdiction to discharge a person held for trial by a 
State court, where he is restrained of his liberty in 
violation of the constitution and laws of the United 
States, but the federal court may in its discretion re- 
fuse to exercise such jurisdiction before trial in the 
State court, in the absence of special circumstances 
requiring immediate action. — UNITED STATES V. 
CHAPEL, U. 8. D. C. (Minn.), 54 Fed. Rep. 140. 

95. FORCIBLE ENTRY—Demand for Possession.—In an 
action of forcible entry and detainer, where the entry 
complained of was forcible and illegal, the plaintiff 
need not make a demand for the possession of the 
premises before commencing his action.—FARNCOMB 
v. STERN, Colo., 32 Pac. Rep. 612. 

96. FRADULENT CONVEYANCE — Assignment for Ben- 
efit of Creditors.—The fact that a chattel mortgage was 
executed a few hours previous to the making of a 
voluntary assignment by the mortgagor for the benefit 
of creditors is not conclusive evidence of fraud so as 
to entitle the assignee to recover the mortgaged prop- 
erty as a part ofthe assigned estate.—BROWN V. FARM- 
ERS’ & MERCHANTS’ BANKING CO., Neb., 54 N. W. Rep. 
617. 

97. FRAUDULENT CONVEYANCES — Consideration. — 
Where a petition to set aside a deed as fraudulent al- 
leges that the grantor was at the time of her death, 
and long prior thereto, indebted to plaintiff in a cer- 
tain sum, andthat on a certain date she made the con- 
veyance for the purpose of defrauding him out of ‘‘the 
said debt and money owing him,” and to prevent his 
subjecting the property ‘‘tothe said debt then owing 
him,” an answer consisting of a general denial, ex- 
ceptas expressly admitted, and subsequently stating 
that defendant ‘‘admits the indebtedness,” is an ad- 
mission that thedebt was due when the deed was 
made.—SNYDER V. FREE, Mo., 21S. W. Rep. 847. 

98. FRAUDULENT CONVEYANCES — Knowledge of 
Grantee.— A conveyance of personal property by a 
debtor to one of his creditors, with intent of defraud- 
ing his other creditors, is invaiid, if the secured cred- 
itor participates in the debtor’s fraudulent intent, 
though the claim secured is a bona fide debt.—MIXON v. 
SYMONDS, Tex., 21 S. W. Rep. 772. 

99. GAMING—Right to Recover Money Lost.—Mill. & 
V. Code, § 2440, provides that any person who has paid 
money or delivered anything of value lost on any game 
or wager may recover the same by action if brought 
within 90 days. Section 2441, provides that such action 
may be brought for the use of the wife or children of 
the loser, after the expiration of 90 days and within 12 
months. Section 5493 defines embezzlement and fixes 
the penalty therefor. Section 5474, provides that if 
any party shall account for and pay over all money or 
other effects by him embezzled, he shall not be within 
the preceding section: Held, that where an officer em- 
bezzled funds of his bank, and lost the same in illegal 
speculations, an assignment to the bank by himself 
and wife of their right to recover the same is valid.— 
ALLEN V. DUNHAM, Tenn., 218. W. Rep. 898. 

100. GARNISHMENT.—The fact that a debtor has mort- 
gaged his property, which is subsequently attached, 
will not preclude him from moving for a discharge 
of the attachment, or for the discharge of the gar- 
nishees.—P. COX MANUF’G CO. Vv. AUGUST, Kan., 32 Pac. 
Rep. 636. 

101. GIFT OF LAND — Part Performance. — Plaintiffs’ 
testator, the husband of defendant’s sister, induced 
defendant to leave her home, and come to the city, 
promising to give hera home. Testator bought the 
land in dispute, and erected a house thereon, and do- 





nated it to defendant in 1882, and declared to many 
persons, and just before his death, in 1890, that the 
property was defendant’s. Defendant occupied the 
property for eight years, and with the knowledge of 
the testator, and with her own means, placed on the 
property, which was worth $,000, improvements 
worth $2,500. The testator had the property as- 
sessed and insured in his own name, the policy de- 
scribing the premises as occupied by atenant: Held, 
that defendant was the equitable owner of the land.— 
BAKER'S EX’RS V. DE FREESE, Tex., 218. W. Rep. 963. 

102. GUARANTY—Construction.—A balloon was loaned 
to an aeronaut to fill an engagement with defendant, 
who guaranteed its return. While in usein the ascen- 
sion it was destroyed by fire originating in some inex- 
plicable manner, The aeronaut was known to the 
loaner to be an experienced person at the business, 
and it did not appear that defendant was bound for the 
want of skill or care in using the balloon: Held, that 
defendant sufficiently accounted for the non-return of 
the balloon, and plaintiff was not entitled to recover. 
—MERIDIAN FAIR & EXPOSITION ASS’N V. NORTH BIR- 
MINGHAM ST. Ry. Co., Miss., 128. Rep. 555. 

108. GUARDIAN— Bond.—The failure of a guardian to 
state, in his notification to the creditors of his ward to 
exhibit their claims, that the claim must be exhibited 
within six months from the date of the notification, as 
required by Pub. St. ch. 168, § 18, constitutes a breach 
of his bond.—COURT OF PROBATE V. CASWELL, BR. I., 26 
Atl. Rep. 193. 

104. GUARDIAN’S SALE—Rights of Purchaser.—A pur- 
chaser of an undivided interest in land at a guardian’s 
sale under order of the court cannot object to the set- 
ting apart toone ofthe wards, after attaining ma- 
jority, of her interest in the remainder, though the 
other wards might object on the ground that the 
guardian’s sale was made at her instance in order to 
convey to the purchaser her interest in the land.— 
HENSON V. PHIPPS, Tex., 21S. W. Rep. 772. 

10. HigHwayY— Construction.—Pub. St. ch. 49, § 9, 
providing that county commissioners, whenever a 
highway is laid out or altered, ‘‘shall, in their return, 
determine and specify the manner in which such new 
highway or alteration shall be made,” does not re- 
quire that a way shall be graded throughout its entire 
width, if it be so graded as to be reasonably fit for the 
public use for which it was designed.—METCALF V. 
MAYOR, Mass., 33 N. E. Rep. 586. 

106. HIGHWAYS — Dedication. — When the evidence 
raises the question whether a street has been dedicated 
to the public, and accepted by it, so as to prohibit the 
revocation of such dedication, an instruction that, in 
order to constitute a highway ina city, ‘‘it is neces- 
sary that it should have been used as such and ac- 
cepted as such by the city council by some act assu- 
ming control over it, and sufficient, in the opinion of 
the jury, to establish that it was accepted and recog- 
nized by such city asa public highway,” is too re- 
stricted, since there need not be affirmative action on 
the part of the city authorities.—ALBERT V. GULF, C. & 
8. F. Ry. Co., Tex., 218 W. Rep. 779. 

107. HOMESTEAD—Insolvent.—A homestead claim of 
160 acres of land, together with extensive improve- 
ments thereon, purchased and improved by an in- 
solvent debtor with moneys realized by the sale and 
disposal of non-exempt assets, is exempt, under Const. 
Kan., exempting such land and all improvements 
thereon from forced sale under process, though such 
purchase, improvements, and claim were with knowl- 
edge by the debtor of his insolvency, and fraud can- 
not be imputed to such act.—KELLY v. SPARKS, U.S. 
C. C. (Kan.), 54 Fed. Rep. 70. 

108. HOMESTEAD EXEMPTION—‘‘Family.”—In an ac- 
tion to restrain the sale of premises on execution, 
plaintiff testified that he was asingle man, and that 
he bought the lot in question and built the house there- 
on a home for his widowed mother, his sister, and 
himself, and that they occupy the same as such; that 
neither of them has any other home, and that he 
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supports his mother from his own eafnings: Held, 
that the evidence describes a ‘‘family,” within the 
meaning of the constitution and exemptions laws of 
the State.—BARRY v. HALL, Tex., 218. W. Rep. 7 

109. HUSBAND AND WIFE—Alienating Husband’s Af- 
fections.—A wife may maintain an action for the aliena- 
tion of her husband’s affections.—REED V. REED, Ind., 
33 N. E. Rep. 638. 

110. HUSBAND AND WIFE—Separate Estate. —Where 
bonds belonging to the wife’s separate estate are 
placed by her in her husband’s hands, the presump- 
tion is that he can use them as his own, in the absence 
of evidence of fraud practiced on her, or showing that 
he received them in trust for her; and she cannot re- 
cover the bonds from a bank with which the husband 
had pledged them to obtain money with which to en- 
gage in business.—CLARK V. PATTERSON, Mass., 22N. 
E. Rep. 589. 

1ll. INDIANS—Homestead Laws.— The act of March 
3, 1875, §, 15, allows Indians born in the United States, 
and abandoning their tribal relations, to have the 
benefit of the homestead act, provided that the title to 
lands acquired by any Indian shall be and remain in- 
alienable for five years from the date of the patent: 
Held, that the computation of time should include the 
day of the issue of the patent.—TAYLOR V. Brown, U. 
8.8. C., 138. C. Rep. 549. 

112. INJUNCTION— Restraining Action at Law.— The 
fact that each of two partners brings a separate suit in 
his individual name against a railroad company for 
killing live stock on its track, so as to deprive the 
railroad company of the right of appeal by praying 
for judgment in each case below the jurisdictional 
amount of the county court, will not authorize an in- 
junction against the prosecution of the actions, since 
the company has the right to consolidate them and 
then appeal to the county courtif the judgment is ad- 
verse.—GULF, C. & 8. Ry. Co. Vv. BACON, Tex., 21S. W. 
Rep. 783. 

113. INSOLVENCY—Distribution of Funds.—After the 
assignee of an insolvent debtor, under the statutes of 
Missouri, had been duly discharged, and the circuit 
court, having jurisdiction of the insolvent’s estate, 
had made an order for general distribution to the 
clerk of the court out of the funds turned into the 
court by the assignee, when he was discharged, held, 
that the payment made by the clerk of the court is not 
such a one as to avoid the bar of the statutes of limit- 
ations, when it did not appear that the claim upon 
which the payment was made was scheduled, and 
there was no express direction from the assignor, to his 
assignee, to pay such claim.— WHITE Vv. SMITH- 
FRAZIER Boot & SHOE Co., Kan., 32 Pac. Rep. 682. 

114. INTOXICATING LIQUORS—License.—A retail liquor 
dealer owned two buildings, with separate entrances 
on two streets, with a partition wall at the rear of 
them, and ineach building maintained a barroom, 
complete in its appointments and attendants, and in 
no way connected with each other, except that a door 
way had been cut through the partition wall: Held, 
that the dealer maintained two separate and distinct 
places of business, within the meaning of the law re- 
lating to intoxicating liquors.—ADAMS V. FRAIGICOMO, 
Miss., 12 South. Rep. 552. 

115. JUDGMENT—New Trial—Stay.—The pendency of 
a motion for a new trial does not stay proceedings un- 
der the judgment, and is no objection to the introduc- 
tion of the judgment in evidence in bar of another ac- 
tion forthe same cause during the pendency of such 
motion.—HARRIS V. BARNHART, Cal., 32 Pac, Rep. 589. 

116. JUDGMENT—Where a final judgment has been re- 
covered in a court of one of the States of the Union, 
and an action is brought thereon in a court of a sister 
State, the question of the former tribunal’s jurisdiction 
of the person sued is open to inquiry and adjudication 
in the latter court; but where the former court has ac- 
quired jurisdiction of the person of the defendant in 
judgment, its adjudication of the merits of a contro- 
versy of which it also had jurisdiction is conclusive 





upon the latter court.—SAMMIS V. WIGHTMAN, Fla., 12 
South. Rep. 526. 

117. JUDGMENT—Assignment.—Where a judgment at 
law has been assigned absolutely and unconditionally 
by the plaintiff therein, the assignee, owning the same, 
is an indispensable party to a suit in equity to enforce 
the judgment against alleged assets of the judg- 
ment debtor, and such assignee cannot enforce it in 
the name of the assignor as suing for the use of the as- 
signee, the assignor is a mere nominal and unneces- 
Sary party, yet not an improper one. — SAMMIS V. 
WIGHTMAN, Fla., 12 South. Rep. 536. 

118. JUDGMENT—Conclusiveness,—A judgment of the 
court of common pleas, affirmed by the supreme court 
on appeal, is conclusive, not only of the matters con- 
sidered, but those which might have been considered 
by the exercise of due diligence by the parties in tie 
preparation and trial of the case.—PENNOCK V. KEN- 
NEDY, Pa., 26 Atl. Rep. 217. 

119. JUDGMENT— Conclusiveness.— Where a person 
objecting tothe closing of a highway running through 
his land is a party to a: proceeding for that purpose, a 
judgment for the closing thereof, entered in such pro- 
ceeding, is conclusiveas against him so long as it re- 
mains in force, and will operate as a bar to his right to 
maintain an action for damages against persons clos- 
ing such highway ontheir own land by virtue of such 
judgment, unless he has some right of property in 
such easement, not only in his own land, but on that 
of the persons closing such highway. —BRADBURY V. 
WALTON, Ky., 218. W. Rep. 869. 

120. JUDGMENT—Lien—Index to Record. — Where, on 
indexing an abstract of a judgment recovered by ‘‘The 
J. L. Mott Iron Works,” defendant’s name was placed 
under the proper letter, accompanied by the name of 
plaintiff, and plaintiff's name was indexed under the 
letter ‘‘M,’’ as ‘‘Mott, J. L. Iron Works,” there was a 
sufficient compliance with the statute which requires 
the name of each plaintiff and each defendant to be 
indexed alphabetically. — BURNETT v. COCKSHATT, 
Tex., 21S. W. Rep. 950. 

121. JUDGMENT — Validity. — An erroneous Judgment 
rendered by a court having jurisdiction of the subject- 
matter of the action, and the persons of the parties, is 
valid and binding until set aside or reversed.—BANK OF 
SANTA FE V. HASKILL COUNTY BANK, Kan., 32 Pac. Rep. 
627. 

122, JUDGMENT FOR Costs — Interest.—The statutory 
provision that judgments shall draw interest from the 
day of entry until satisfied includes a judgment for 
costs.—BATES V. WILSON, Colo., 32 Pac, Rep. 615. 

123. LACHES. — The mere institution of a suit does 
not, of itself, relieve a person from the charge of 
laches, and if he fail to prosecute it with diligence the 
consequences are the same as if it had never been 
instituted.—JOHNSTON V. STANDARD MIN. Co., U. S.8. 
C., 138. C. Rep. 585. 

124. LANDLORD AND TENANT—Eviction—Injunction.— 
Where the grantee of a lessor, with full knowledge of 
the tenant’s rights under a lease having nearly two 
years to run, threatens to evict the latter, an injunction 
will not be refused, and the tenant confined to his 
action for damages, onthe ground thatthe injury of 
the injunction te the former would be incommensurate 
with the benefit to the tenant. — LYNCH V. UNION INST. 
FOR SAVINGS, Mass., 33 N. E. Rep. 603. 


125. LANDLORD AND TENANT — Rent. — An agreement 
by a lessee to pay his lessor a past indebtedness, as 
rent, in addition to the regular rent agreed upon, does 
not make the amount of such past indebtedness rent, 
and the lessor cannot collect the same by distress.— 
PAXTON V. KENNEDY, Miss., 12 South. Rep. 546. 


126. LANDLORD AND TENANT — Surrender of Premises. 
—Where the lease of a mill forthe purpose of sawing 
certain logs provided that, on completion of the work, 
defendant should restore the premises in as good 
condition as when received, plaintiff's knowledge 
that defendants had completed the sawing and dis- 
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charged their workmen, but had not removed all their 
lumber from the yard, nor the rubbish from about 
the mill, does not constitute a surrender of the prem- 
ises, so as to relieve defendants from ‘liability for the 
destruction of the mill by fire.—STEVENS V. PANTLIND, 
Mich., 54N. W. Rep. 716. 

127. LEASE—Damages to Lessor. — Unless the lessor 
timely claims damages suffered under the first lease, 
after a second has been made, with the same lessee, 
there is acquiescence, which precludes a claim for 
damages. — MATTHEWS V. ALSWORTH, La., 12 South. 
Rep. 518. 

128. LIBEL—What Constitutes.—A circular letter of 
and concerning an agent and broker for government 
supply contractors, composed, published, and sent 
by the secretary of the interior to intending bidders 
for such supply contracts, and stating that ‘‘any 
interference on the part of W. R. L. [plaintiff], a 
former chief of the stationery and printing division, 
with the business in any way, will not be to the inter- 
est of any person or firm represented,” is capable ofa 
libelous interpretation, and acomplaint which properly 
pleads the same is good as against a demurrer.— 
LAPHAM V. NOBLE, U. S.C. C. (N. Y.), 54 Fed. Rep. 108. 

129. LIMITATIONS — Commencement of Action. — 
Plaintiff filed a complaint before a justice, causeda 
summons to issue, and obtained judgment by default, 
which was quashed because of defective service of 
the summons. Thereupon the justice issued another 
summons, of which due service was made, and trial 
was thereupon had: Held, that the action was begun 
by the filing of the complaint and issuance of the first 
summons. —S8T. Louis, A. & T. Ry. CO. V. SHELTON, 
Ark., 218. W. Rep. 876. 

130. LOGS AND LOGGING — Contract — Damages. — 
Plaintiff agreed, in writing, to begin hauling logs for 
defendants January 4, 1892, and after January 10, 1892, 
was required to haul ata specified rate, or forfeit all 
rights under the contract. Defendants did not com- 
plete the logging road as they agreed, which operated 
to delay plaintiff's work; and January 19, 1892, they 
induced him to consent to their constructing a new 
road, aftemywhich they abandoned further work on the 
old road. They did not provide such a new road as 
was agreed upon by January 27, 1892, and plaintiff then 
gaveupthejob: Held, that plaintiff was justified in 
abandoning his contract, and was entitled to recover 
as damages the amount of the profits which he would 
have realized had he not been precluded from per- 
formance.—CORBETT V. ANDERSON, Wis., 54 N. W. Rep. 
927. 

131. MANDAMUS — Title to Office. — While mandamus is 
not the appropriate mode of trying the question of 
strict title to an office, yet, in sucha proceeding, 
brought to compel the respondent to approve the 
official bond tendered by the relator, sufficient inquiry 
may be made to ascertain whether or not the relator’s 
certificate of election or appointment is prima facie 
evidence of title tothe office. — STATE V. PLAMBECK, 
Neb., 54 N. W. Rep. 667. 

132. MARRIED WOMAN—Effect.—While a contract by 
amarried woman forthe sale of her land will not be 
specifically enforced against her, her vendee, who has 
paid part of the purchase money, and given his notes 
for the balance, and who has been putin possession 
of the land, is entitled, on her refusal to convey, toa 
lien on the land for the amount paid by him.—NEWMAN 
Vv. MOORE, Ky., 21S. W. Rep. 759. 

133. MARRIED WOMAN — Liability for Torts. — Under 
Rev. St. 1889, § 6868, providing that the rents froma 
married woman’s land, and money arising froma sale 
thereof, and the interest of her husband in her right to 
real estate belonging to her before her marriage or 
acquired in any manner since coverture, shall be 
exempt from liability for the husband’s debts, and 
that he cannot convey any interest in her land unless 
she joins him in executing the conveyance, provided 
that the annual products thereof shall be liable for the 
husband’s debts contracted for necessaries for the wife 








and family, the husband is not deprieved of his right 
to possession of the wife’s land, and where repairs 
made on a wife’s building under supervision of her 
husband, and with her knowledge and consent, are 
done so negligently as to cause injury to an adjoining 
building, husband and wife are jointly liable.—FLEsH 
Vv. Linpsay, Mo., 21S. W. Rep. 907. 

134. MASTER AND SERVANT — Defective Appliances,— 
In an action by an employee against a railroad company 
for personal injuries caused by a defective engine, the 
complaint must allege that defendant knew, or by 
reasonable diligence could have discovered, the de- 
fective condition of the engine. — EVANSVILLE & T. H. 
R. Co. V. DUEL, Ind., 38 N. E. Rep. 855. 

135. MASTER AND SERVANT — Defective Appliances.— 
To entitle a brakeman to recover for injuries sustained 
through defective car couplings, it is sufficient for him 
to show that he did not know of the defects in such 
couplings before using them; his right of recovery not 
being conditioned on his use of care and diligence to 
discover the condition of such couplings before using 
them.—LOUISVILLE & N. R. Co. v. FOLEY, Ky., 28. W. 
Rep. 866. 

136. MASTER AND SERVANT—Discharge of Employee.— 
In an action for wrongful discharge before the termin- 
ation of his employment the plaintiff must show that 
heis ready and willing to complete his contract.— 
HALE V. SHEEHAN, Neb., 54 N. W. Rep. 682. 

137. MASTER AND SERVANT — Employee. — A weaver 
who operates a loom is not a person ‘‘intrusted with 
and exercising superintendence, whose sole or princi- 
pal duty is that of superintendence,” within St. 1887, 
ch. 270,§ 1, cl.2, merely because it is also her duty 
where her loom gets out of repair to notify the loom 
fixer to put it in order. — ROSEBACK V. TNA MILLS, 
Mass., 33 N. E. Rep. 581. 

138. MASTER AND SERVANT — Fellow-servants—Negli- 
gence.—Suit may be brought by a servant against the 
master’s wife as fellow-servant for injuries sustained 
in using, at the wife’s bidding, a ladder known to the 
wife to be unsafe.—STEINHAUSER V. SPRAUL, Mo., 218. 
W. Rep. 859. 

139. MASTER AND SERVANT — Negligence. — A master 
engaged in a complex business is bound to use ordinary 
care in directing its management, whether by means 
of needful rules or through the orders of its managers, 
foremen, etc. The latter are not fellow-servants of 
employees under their orders in respect of the exercise 
by the former of their directing authority.—FOSTER V. 
MISSOURI PAC. Ry. Co., Mo., 218. W. Rep. 916. 

140. MASTER AND SERVANT—Negligence.—The question 
whether or not a railroad company is negligent in 
constructing its cattle-guard fences so near the track 
as to strike an engineer who, while in the line of his 
duty, takes a position on the outside of his cab, with- 
out stopping the train, to correct a defect in the 
machinery, is one for the jury; and the fact that all 
the company’s cattle-guard fences are constructed in 
the same way will not warrant the court in disturbing 
the jury’s findings that the company was negligent.— 
MURPHY V. WABASH R. Co., Mo., 21S. W. Rep. 362. 

141. MASTER AND SERVANT — Notice of Defects.— 
Where a timber of a temporary scaffolding, which was 
erected around a railroad tank’ for the purpose of re- 
pairing such tank, projected so closetothe track as 
to knock a brakeman from the ladder of a passing 
car, the mere fact that such timber was placed there 
by fellow-servants of the brakeman is no bar to his 
right of recovery if the company had discovered its 
presence, or ought by the exercise of proper care 
to have done so.—TEXAS & P. Ry. CoO. Vv. HOHN, Tex., 
218. W. Rep. 942. 

142. MASTER AND SERVANT—Pleading.—In an action 
by a servant against her master for injuries received 
through the negligence of a fellow-servant, an allega- 
tion in the petition that the act of employing a servant 
was done in a negligent manner, and that in conse- 
quence theréof an incompetent servant was taken 
into defendent’s service, is a sufficient specification of 
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negligence in employing an incompetent servant, 
without alleging that defendant knew, or could have 
known of his incompetency. — GALVESTON ROPE & 
TWINE CO. V. BURKETT, Tex., 218. W. Rep. 958. 

143. MASTER AND SERVANT—Torts of Servant.—It was 
within the scope of the employment of a salesman left 
in charge of his employer’s store to cause the arrest 
of persons for stealing therefrom, and the employer 
will be liable for his act in causing the arrest of a cus- 
tomer whom he erroneously suspected of theft.— 
STAPLES Vv. SCHMID, R. I., 26 Atl. Rep. 193. 

144. MASTER AND SERVANT — Vice-principal.—In an 
action against a master for personal injuries sustained 
by a servant owing tothe negligence of the foreman 
while at work,trimming a stone, the jury should be 
instructed to distinguish beween the foreman’s per- 
sonal negligence and his negligence in a matter in 
which he stands in the place of the master, since the 
master is liable for the foreman’s negligence only in 
regard to some duty to the inferior imposed by law 
upon the master, and by him intrusted to the superior 
servant.—ALLEN V. GOODWIN, Tenn., 21 8. W. Rep. 
760. 

145. MECHANIC’Ss LIEN — Commencement of Suit.— 
Under Rev. St. 1889, § 2013, which declares that the 
filing of a petition in acourt of record, and suing out 
process thereon, shall be taken and deemed the com- 
mencement of asuit, a suit is begun from the time 
the petition is filed.—SOUTH MISSOURI LUMBER CO. V. 
WRIGHT, Mo., 21S. W. Rep. 811. 

146. MECHANICS’ LigeENS—For What Obtained.—Stone 
purchased under one entire contract, and placed 
partly on the purchaser’s lot and partly on the street 
adjoining it, in the construction of a sidewalk, is an im- 
provement on the lot, within the meaning of the statute 
giving alien for material used for making improve- 
ments on the purchaser’s land.—DUGAN CUT STONE Co. 
v. GRAY, Mo., 218. W. Rep. 854. 

147. MECHANIC’S LIEN—Homestead.—A purchase of a 
vacant and :nimproved lot by a married woman 
without a home, with the avowed purpose and intent 
to make it the homestead of herself and husband, 
followed immediately by a contract with a builder for 
the erection of a dwelling house thereon, to be used 
as a home, is sufficient to constitute the lot as a home- 
stead; and a material man who, with knowledge of 
the facts, furnishes lumber to be used in the erection 
of the dwelling, acquires no lien onthe property, un- 
less his contract is in writing, as required by the law 
in relation to fixing liens on homesteads.—CAMERON Vv. 
GEBHARD, Tex., 21S. W. Rep. 786. 

148. MECHANIC’S LIEN — Jurisdiction.—Where a ma- 
terial man sues for material furnished in acourt of 
law, under a void act attempting to conter on such 
court power to declare the judgment therein a lien 
on the land, and ajucgment is rendered against the 
owner which it is agreed between the parties shall be 
alien against the land, such judgment is only valid 
as a personal obligation against the owner, since the 
consent of the parties was insufficient to give the 
court jurisdiction.—KIRKWOOD V. HOXIE, Mich., 54N. 
W. Rep. 720. 

149. MECHANIC’S LIEN — Notice.—A notice of lien, 
which states that claimant hada contract with A for 
furnishing lumber and material used in erecting 
adwelling house on ground, describing it, belonging 
to B, who caused the dwelling house to be erected, 
and that the value of such lumber and material was a 
specified sun, is not sufficient to create a lien, be 
cause it fails to state the name of the person to 
whom the materials were furnished, or to connect the 
person with whom claimant had the contract with 
the owner of the ground and building, asrequired by 
Hill’s Code, §§ 3669, 3673.—RANKIN V. MALARKEY, Oreg., 
32 Pac. Rep. 620. 

150. MORTGAGE — Foreclosure. — A wife having a 
dower and homestead interest in land mortgaged by 
her husband, and sold under a statutory foreclosure, 
and bid in by the mortgagee, is entitled to an assign- 








ment of the mortgage on paying the amount bid, with 
interest; the fact that the premises had gone to sale, 
and a sheriff’s deed had been executed to the mortgagee, 
not affecting her rights to an assignment of the mort- 
gage.—MOORE V. SMITH, Mich., 54 N. W. Rep. 701. 

151. MORTGAGE — Foreclosure-—-Civil Code Proc. § 
945, provides that, if a judgment direct the sale of 
land, the execution cannot be stayed, unless the 
undertaking on the part of appellant provides against 
waste, and when the judgment is for the sale of mort- 
gaged premises and the payment of any deficiency, 
the undertaking must provide for such payment: 
Held, that where a judgment in mortgage foreclosure 
directs the payment ofa junior mortgage out of the 
surplus after payment of the prior mortgage, and, if 
the surplus be not sufficient, then that appellant, one 
of defendants, be made personally liable for the re- 
mainder, an undertaking; to stay the execution is in- 
sufficient, in which the sureties are liable only in 
case of waste, and no provision is made for payment 
ofthe deficiency.—GULSEIT V. PENNIE, Cal., 32 Pac. 
Rep. 584. 

152. MORTGAGE — Foreclosure.—The failure of a 
mortgagee to exhibit his mortgage debt as a demand 
against the estate of a deceased mortgagor within 
three years after letters of administration have been 
granted will not preclude him from foreclosing his 
mortgage lien, and subjecting the mortgaged prop- 
erty to the payment oi the debt.—ANDREWS V. MORSE, 
Kan., 32 Pac. Rep. 640. 

153. MORTGAGES — Foreclosure.—Where a mortgage 
is given to secure separate debts owing to each of the 
several mortgagees, and one of the latter makes the 
other parties to an action to foreclose his interest, in 
which action such mortgagees make default, they lose 
their interest in the property mortgaged by failure to 
redeem from a sale unger such foreclosure, and can- 
not thereafter foreclose their interest in such mort- 
gage.—O’BRIEN V. MOFFITT, Ind., 33 N. E. Rep. 616. 

154. MORTGAGE — Limitations—Extension of Mort- 
gage.—An agreement between a mortgagor and mort- 
gagee to extend the time for payment of the debt 
secured by a first mortgage, when made after the 


‘creation of a junior mcumbrance deprives the junior 


incumbrancer ofthe defense of limitation.—JOHNSON Vv. 
LASKER REAL ESTATE ASS’N, Tex., 218. W. Rep. 961. 

155. MORTGAGE—Several Assignments of Notes Se- 
cured.—Where several notes secured by one mort- 
gage are transferred to different parties, such transfer 
amounts to an assignment pro tanto of the mortgage, 
and the several holders thereof will be entitled to 
share pro ratain the proceeds of the mortgaged prop- 
erty.—TODD v. CREAMER, Neb., 54 N. W. Rep. 675. 

156. MORTGAGE — Subrogation.—Where D mortgages 
real estate to C, who assigns the mortgage to R, an 
agreement in writing, signed by D and wife before 
the assignment, and reciting: ‘‘One day after date 
we promise to pay R or bearer $80, with use, value re- 
ceived, the design of this paper being to secure pay- 
ment of the above sum of money paid by R to C for 
interest due on a réal estate mortgage given by us to 
C,”—does not subrogate C to the lien of the mortgage 
to the amount of the interest paid.—DESOT Vv. Ross, 
Mich. ,54 N. W. Rep. 694. 

157. MUNICIPAL CORPORATIONS — Bonds — Validity.— 
Under Mills’ Ann. St. Colo. § 4431, the proper method 
of procedure in the issuing of town bonds to fund a 
floating debt, as provided for in section 4541,is by an 
ordinance of the board of trustees, ordering an elec- 
tion.—NATIONAL BANK OF COMMERCE V. TOWN OF 
GRANADA, U.S. C.C. of App., 54 Fed. Rep. 100. 


158. MUNICIPAL CORPORATIONS—Corporate Existence, 
—Acity which has been sued asa corporation, sum- 
moned, appeared, filed answer, and defended the suit 
as such, which has failed to deny underoath, as re- 
quired by Rev. St. 1889, § 2186, the allegation that it is 
a corporation, and which is shown to fully exercise 
corporate powers, cannot be heard to say on appeal 
that there is no evidence in the record showing 
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it to having been incorporated.—FLYNN Vv. CITY OF 
NEOSHO, Mo., 218. W. Rep. 904. 

159. MUNICIPAL CORPORATION—Defeetive Sidewalk .— 
Evidence was properly excluded as to whether it was 
common to find depressions in the sidewalk in other 
cities or in defendant city large enough to admit a por. 
tion of the foot of an ordinary adult,such evidence hav- 
ing no tendency tg show either that the hole was nota 
defect or that it could not have been remedied by rea- 
sonable care and diligence.—MARVIN v. CITY OF NEW 
BEDFORD, Mass., 33 N. E. Rep. 605. 

160. MUNICIPAL? CORPORATION—Defective Sidewalk— 
Evidence.—When, according to the allegations of a 
complaint, the worn-out, rotten, and generally bad 
condition of a sidewalk was the primary cause of cer- 
tain injuries said to have been received by the plaintiff 
when walking thereon, it is competent to show upon 
the trial that such was the condition of the walk a rea- 
sonable period of time after the accident. Proof that 
this condition existed four weeks subsequent to the 
day on which the injuries were received is admissible. 
—JOHNSON V. CITY OF ST. PAUL, Minn., 54N. W. Rep. 
735. ‘ 

161. MUNICIPAL CORPORATION - Defective Cross Walks. 
—In an action against a city for personal injuries, 
based on the negligent construction of a cross walk 
and the failure to have the street lamp inthe vicinity 
burning, where it does not clearly appear that the 
failure to lightthe lamp was the sole cause of the in 
jury, there is no error in denying defendant’s peti- 
tionto make as party defendant the gas company, 
whose duty it was to light the lamp.—CITY OF DENI- 
SON V. SANFORD, Tex., 218. W. Rep. 784. 

162. MUNICIPAL CORPORATIONS — Injuries — Defective 
Street. — Laws 1889, ch. 471, §1(1Sanb. & B. § 1339b), 
provides that whenever any person is injured in a city 
by reason of any defect in any “street, or for any other 
cause for which it would be liable, and such injury 
shall be caused by the negligence of any person or 
corporation or towns, such person or corporation or 
towns so guilty shall be primarily liable for all damages 
arising from such injury, but such city may be sued in 
the same action with the one 
Held, that such statute is not limited in its application 
to cases in which the person guilty of such wrong, 
default, or negligence sustains no contract relation to 
such city, but applies where such person was grading 
a street under a contract with the city. — KOLLOCK v. 
CITY OF MADISON, Wis., 54 N. W. Rep. 724. 

163. MUNICIPAL CORPORATIONS — Ordinances. — An 
ordinance providing for a public improvement, to be 
paid for by special assessment, stated that for rock 
excavation the contractor should receive ‘‘a compen- 
sation of dollars per cubic yard,” and that the 
commissioner of public works reserved the right to 
change the plans and specifications: Held, that the 
ordinance did not sufficiently describe the proposed 
improvement. — LAKE SHORE & M.S. Ry. Co. v. City 

. OF CHICAGO, II1., 33 N, E. Rep. 602. 

164. MUNICIPAL CORPORATIONS — Parks. — The city of 
Detroit was authorized by the legislature to purchase 
an island in the Detroit river for a park, erect a bridge 
to the island, and purchase ‘‘suflicient real estate on 
the mainland for suitable approaches to the bridge.” 
The city purchased a strip 150 feet wide for an approach 
tothe bridge. The driveway over the approach is 44 
feet wide, but increases in width as it approaches the 
avenue to about 100 feet, thus leaving strips on each 
side of the driveway from 50 to 25 feet wide: Held, that 
the land is to be regarded as a part of the park, and, 
having made a proper driveway through the center of 
the approach, the city could inclose the strips on each 
side for ornamentation or any purpose in connection 
with the park, and abutting owners have no right of 
passage over said strips to their land. — ABREyY V. Liv- 
INGSTONE, Mich,, 54N. W. Rep. 714. 

165. MUNICIPAL CORPORATIONS — Police Power.—The 
filling up, by the city of Charleston, of a low lot which 





so primarily liable:. 





has been declared a public nuisance by the board of + the work, is not liable for injury to a hack caused by a 


health, and ordered to be filled, is not a ‘‘local im- 
provement,” within the meaning of the tax laws 
applicable to that subject, but is an exercise of the 
police power granted to the city council.—CITYy COUNCIL 
v. WERNER, S. Car., 178. E. Rep. 33. 

166. MUNICIPAL CORPORATIONS—Salary—Reduction.— 
Const, art. 11, §8, provides that a city charter can be 
amended only on the vote of electors of the city, and 
the approval ofthe legislature. Charter San Diego, 
ch. 9, art. 3, §1, fixing the salary of the chief of police, 
provides that ‘‘the common council, in the month of 
January, 1891, and every four years thereafter, shall 
readjust and fix anew the amount of all official sala- 
ries:” Held, thata reduction of the salaries was not 
an amendment of the charter, but was the execution 
ofa power conferred on the common council by the 
charter itself. — COYNE V. RENNIE, Cal., 32 Pac. Rep. 
578. 

167. MUNICIPAL CORPORATIONS—Special Assessment. 
—After a contract and bond forthe construction ofa 
sewer have been approved and confirmed by an ordi- 
nance, andthe work has been done thereunder, it is 
too late to object that the contract was not let tothe 
lowest bidder, where the ordinance under which the 
contract was entered into authorizes the engineer to 
‘freject any and all bids if deemed too high, orthe 
parties bidding are deemed irresponsible.” — JOHNSON 
v. DUER, Mo., 218. W. Rep. 800. 

168. MUTUAL BENEFIT INSURANCE — Assignment of 
Certificate.—Pub. St. ch. 119, § 167, providing that when 
apolicy of insurance is effected by any person on his 
own life, for the benefit of his representatives ora 
third person, the person for whose benefit it was made 
shall be entitled thereto against the creditors and 
representatives of the person effecting the same, does 
not apply to a certificate issued by a benefit association, 
soas todefeat an assignment of such certificate.— 
ANTHONY V. MASSACHUSETTS BEN. ASS’N, Mass., 33 N. 
E. Rep. 581. 

169. MUTUAL BENEFIT INSURANCE — Beneficiaries.—A 
member ofan endowment order, in his application to 
be transferred to another class in the order, named 
his wife, or, incase of her death, his son, as beneficiary. 
By a provision in the certificate issued thereon, the 
application was madea part of the contract between 
the member andthe order. The certificate, as issued, 
only contained the name ofthe wife as beneficiary: 
Held, that the application, from the fact that it was 
made a part of the contract, controlled, and that upon 
the death of the wife the son became the beneficiary .— 
ECKLER V. TERRY, Mich., 54 N. W. Rep. 704. 

170. NATIONAL BANKS—Limitations.—Under Rev. St. 
U.S. §5198, providing that where a national bank 
knowingly charges usurious interest for discounting a 
note, the person who has paid such interest may 
recover back ‘“‘twice the amount of interest thus 
paid,” provided such action is commenced within two 
years from the time the transaction occurred, the 
limitation runs from the time such note is discounted 
and the usurious interest reserved from the proceeds. 
—BOBO Vv. PEOPLE’S NAT. BANK OF SHELBYVILLE, 
Tenn., 21S. W. Rep. 888. 

171. NEGLIGENCE—Assumption of Risk.—Where, in an 
action for personal injuries, the evidence shows that 
plaintiff, an inexperienced boy, 16 years old, was 
employed by defendant in its factory as a roustabout 
for several months prior to the injury, and that, with- 
out due previous instruction, he was placed to work at 
a dangerous machine, which operated concealed 
knives, extending under a shield, making 4,000 revolu- 
tions a minute, and in the performance of his duties, 
without fault on his part, plaintiff's fingers on his left 
hand were cut off, he is entitled to recover.—HAYNES 
v. ERK, Ind., 33 N. E. Rep. 637. 

172. NEGLIGENCE — Excavation in Street. — A person 
who contracts to grade a street, agreeing to place bar- 
riers around all excavations, and to indemnify the city 
for any damages from negligence on his part in doing 
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defective filling of an excavation in a street, where he 
placed barriers around such excavation, and the 
barrier was removed and the filling done by the con- 
tractor’s men, under the direction and command of 
the board of public improvements of the city.—KUL- 
WICKI V. MUNRO, Mich., 54 N. W. Rep. 703. 

173. NEGLIGENCE — Fires Set on Defendant’s Land.— 
Plaintiff sued defendant to recover damages for prop- 
erty alleged to have been destroyed by a fire set out 
by defendant, onits own landsfor the purpose of 
burning off prairie grass thereon. The evidence shows 
that the land was inclosed with a wire fence, sur- 
rounded by afire guard 6 furrows wide, plowed with 
al6-inch plow, and was used by defendant as a past- 
ure. The court instructed the jury, in substance, 
that, if the plaintiff's property was burned by the fire 
set out by the defendant, they should find in favor of 
the plaintiff for the value of the property destroyed: 
Held, error. — INTERSTATE GALLOWAY CATTLE CO. V. 
KLINE, Kan., 32 Pac. Rep. 628. 

174. NEGLIGENCE—Remote and Proximate Cause.—In 
the trial of cases, where it appears that both parties 
were in fault, the primary consideration is whether 
the faulty act of the plaintiff was so remote from the 
injury as not to beregarded, in a legalsense, as a cause 
of the accident, or whether the injury was proximately 
due to the plaintiff's negligence as well as to the negli- 
gence of the defendant.—STATE V. LAUER, N. J., 26 Atl. 
Rep. 180. 

175. NEGOTIABLE INSTRUMENTS — Assignee.—Defend- 
ants executed a written instrument which recited that 
they were bound tothe ‘‘Milsaps College or bearer” 
for $500, to be paid ifthe college was permanently 
located in J, or its immediate vicinity, in consideration 
of the benefits therefrom. The trustees’ of the college 
located it in the vicinity of J, and thereafter sold the 
instrument to plaintiff: Held, that the instrument 
was negotiable, and could be sued on by a holder 
thereof for value and in good faith.—HART v. TAYLOR, 
Miss., 12 South. Rep. 553. , 

176. NEGOTIABLE INSTRUMENTS—Discount by Bank.— 
Defendant executed and delivered a negotiable note to 
D, in consideration of certain shares of stock in a cor- 
poration that was about to be formed. D, who wasa 
vice-president of plaintiff bank, requested the president 
of the bank to discount the note, which was done, and 
the proceeds were placed to D’s credit. None of 
plaintiff's officers but D had any knowledge of the 
agreement between D and defendant constituting the 
consideration of the note: Held, that plaintiff was 
not chargeable with D’s knowledge of this agreement, 
as D, in procuring plaintiff to discount the note, 
represented his own personal interest.—MERCHANTS’ 
NAT. BANK vy. LOVITT, Mo., 218. W. Rep. 825. 

177. NEGOTIABLE INSTRUMENT — Indorsement before 
Maturity. — Where the payee of a note indorses it 
before maturity, the maker is not excused from its 
payment at maturity because of his garnishment after 
the indorsement, and before maturity, by a creditor 
of the payee. — LEvy v. Du Bose, Tex., 218. W. Rep. 
932. 

178. NEGOTIABLE INSTRUMENT—Note — Delivery. — 
Where several persons sign a negotiable promissory 
note as joint makers, and intrustthe same to one of 
their number, who is in fact the principal, and known 
to be so by the payee, it will be presumed that such 
principal has the right to deliver the same tothe 
payee, and receive the consideration therefor; and no 
private understanding between the surety and the 
principal with reference to any act to be done before 
the delivery of the note, of which the payee has no 
notice, can defeat a recovery on the note.—CARTER V. 
MOULTON, Kan., 32 Pac. Rep. 633. 

179. NEGOTIABLE INSTRUMENT—Notes.—A negotiable 
promissory note, duein the future, according to its 
terms, cannot be brought to immediate maturity 
through a clause in a mortgage given to secure the 
same, authorizing the mortgagee to declare the debt 
or note due upon default in any of the provisions found 












in the mortgage.—WHITE V. MILLER, Minn., 54N. W. 
Rep. 736. 

180. NEGOTIABLE NOTE—Assignment before Maturity. 
—Notwithstanding a negotiable promissory note may 
be executed and made payable at a future date to the 
order of the payee only as collateral security fora 
running account of the maker with the payee, the fact 
of its having such future and contingent consideration 
does not make same liable to equities between said 
parties, in case the payee should have assigned same 
to another holder, for value, before maturity.—PAVEY 
Vv. STAUFFER, La., 12 South. Rep. 512. 

181, NEW TRIAL — Arrest of Judgment.—A motion in 
arrest of judgment takes away the right to move fora 
new trial, unless the grounds of the motion for a new 
trial were unknown atthe timethe motionin arrest 
was made. — ECKERT V. BINKLEY, Ind., 33N. E. Rep. 
619. 

182. PARTITION—Kstoppel.—Where a ward, after at- 
taining her majority, compels her guardian to account 
for and pay to her the money received by him on a sale 
of land set upuartto her in a partition suit, she is es- 
topped to afterwards question the partition. - YOUNG V. 
WALKER, Miss., 12S. W. Rep. 546. 


183. PARTITION FENCES.—How. St. § 797, providing 
that ‘‘the respective “occupants of lands inclosed witb 
fences shall keep up and maintain partition fences be- 
tween their own and next adjoining inclosures, in 
equal shares, so long as both parties continue to im- 
prove the same,” does not apply where the next ad- 
joining land is used as a private way by the owner 
thereof, and is not inclosed at the ends, though the 
lands on both sides of the way are improved,—LANTIS 
Vv. REITHMILLER, Mich., 54 N. W. Rep. 713. 


184. PLEADING— Joinder of Actions — Conspiracy.— 
An action to recover damages against a number of de- 
fendants for a fraudulent conspiracy cannot be joined 
with an action to obtain a cancellation of a certificate 
of deposit owned and held by one of said defendants 
alone, even though such certificate was obtained as 
one of the fruits of conspiracy. — HASKELL COUNTY 
BANK V. BANK OF SANTA FE, Kan., 32 Pac. Rep. 624. 

185. PLEADING AND PROOF—Variance.—Where, in an 
action for damages to real estate, the petition alleges 
that the property belongs toa married woman, one of 
the plaintiffs, andthe proof shows that it is either the’ 
common property of herself and husband or the sepa- 
rate property of the husband, there is a fatal variance. 
—GALVESTON, H. & 8S. A. R. CO. Vv. BECHT, Tex., 218. 
W. Rep. 971. 

186. PRACTICE— Filing Papers.—A paper in a caseis 
filed when it is placed as a permanent record in the 
proper office, though the officer fails to perform the 
clerical act of indorsing it as filed.—HOOK V. FENNER, 
Colo., 32 Pac. Rep. 614. 

187. PRINCIPAL AND SURETY—Release.— A provision 
ina building contract that the last of several install- 
ments shall be paid when the house is completed 
operates as a security tothe owner for the execution 
of the contract, and a surety of the contractor is en- 
titled to the benefit thereof, and is discharged from 
liability to the extent that he is deprived of such se- 
curity by the owner in anticipating payment to the 
contractor.—PICKARD V. SHANTZ, Miss., 12 South. Rep. 
544. 

188. PUBLIC LANDS—Color of Title.—A claim to land by 
certain boundaries under a Mexican grant of “four 
square leagues of land in the place called ‘San Rafael 
de la Zanja,’” the limits to be designated by stone 
monuments, isaclaim under color of title, it appear- 
ing that such designation was actually made; that ju- 
dicial possession was delivered in pursuance thereof; 
and that, though the surveyor general, on application 
for confirmation of the grant, has reported in favor 
of limiting it to feur square leagues, the claim and re- 
port are still pending undetermined before congress.— 
CAMERON V. UNITED STATES, U. S. 8S. C., 188. C. Rep. 
595. 
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189. PUBLIC LANDS—Railroad Grants.—The grant of 
lands to the Northern Pacific Railroad Company under 
Act July 2, 1864, was a present grant, which attached 
to the specific sections as they become capable of 
identification by the definite location of the road; and 
upon areport by the government surveyors that the 
lands surveyed are non-mineral such lands become 
subject to State taxation, although not segregated 
from the public domain, and although the land com- 
missioner refuses to issue patents therefor until fur- 
ther satisfied that the lands are in fact non-mineral.— 
NORTHERN Pac. R. Co. v. WRIGHT, U.S.C. C. of App., 
54 Fed. Rep. 67. 

191. RAILROAD COMPANIES — Injuries to Child on 
Track.—In an action against a railroad company for 
running over a child, where the court properly charged 
that defendant was liable only for the gross negligence 
of its servants, it was error to charge that, if defend- 
ant’s servants could by the exercise of ‘‘unusual care” 
and ‘‘extraordinary diligence” have stopped the en- 
gine, the company was liable. It was proper to state 
to the jury what constitutes negligence in general, but 
what particular facts constitute such negligence 
should not be stated.—SABINE & E.T. R. Co. Vv. HANKS, 
Tex., 21S. W. Rep. 947. 

191. RAILROAD COMPANIES—Killtng Stock.—The stat- 
ute imposing aliability on railroad companies for in- 
juries done to animals, unless the track was fenced, 
does not apply toa flag station and siding at which 
trains stop only when passengers or freight areto be 
received or discharged.—GULF, C. & 8. F. Ry. Co.V. 
WALLACE, Tex., 218. W. Rep. 973. 

192. RAILROAD COMPANIES — Side Tracks — Eminent 
Domain.—Where the evidence shows that side tracks 
are necessary for the business of a railroad company 
at a particular point, it will not be enjoined from con- 
demning land therefor because a coal company,has a 
mine at such point instigated the proceedings to con- 
demn, and will be particularly benefited by such traeks, 
especially when, on the same land, there is a shipping 
station for coal.—St. Louis, I. M.& 8. Ry.Co.v. PETTY, 
Ark., 21S. W. Rep. 884. 

193. RAILROADs—Contract—Parties.—Where a county 
votes bonds in aid of a railroad company on the agree- 
ment by the company to maintain its road as a per- 
manent structure at a certain point, a property owner 
is not a party to the contract, and cannot sue the com- 
pany fora breach thereof.—BAIRD Vv. GEORGIA PAC. 
Ry. Co., Miss., 12 South. Rep. 547. 

194. REMOVAL OF CAUSES — Procedure.— Under the 
act of 1887 (24St. at Large, p. 552, § 2), a removal is not 
effected by amere entry in a federal court finding the 
petition, affidavit, and bond for removal sufticient. The 
proper procedure is to obtain an order of removal from 
the federal court, filethat order in the State court, and 
take a transcript therefrom, and file it in the federal 
court.—PENNSYLVANIA Co. V. BENDER, U.S.8.C.,138. 
C. Rep. 591. 

195. REPLEVIN—Goods Fraudulently Purchased.—Re- 
plevin may be maintained for the recovery 
of goods alleged to have been fraudulently obtained 
under the guise of a contract of sale, without the re- 
turn, beforesuit, of money paid as apart of the con- 
sideration for the goods.—SISSON Vv. HILL, R. I., 26 Atl. 
Rep. 196. 

196. REPLEVIN—Pleading.—In replevin against a sher- 
iff the evidence showed that plaintiff had sold and de- 
livered the goods to a third person, who had agreed to 
give his note therefor, but had not doneso: Held, 
that it was error to instruct that plaintiff might re- 
cover if the goods were delivered upon condition of a 
note being given for them, and if no such note was 
given, without qualifying the instruction by requiring 
the jury to find that the condition had not been waived. 
—OESTER V. SITLINGTON, Mo., 21S. W. Rep. 820. 

197. RES JUDICATA—Compromise.—Where, in an ac- 


tion to recover for personal injuries, the parties sub- . 


mit to the court an issue as to whether an agreement 
to settle,alleged to have been made pending tbe action, 





was a bar, amemorandum of an opinion, made by the 
court, which is not entered of record, that the alleged 
compromise was not a bar, isnot binding on either 
party.—NEwW YORK, N. H. & H. R. Vv. MARTIN, Mass., 
33 N. E. Rep. 582. 

198. RES JUDICATA—Principal and Surety.— A judg- 
ment against two defendants jointly, in a suit in which 
they are not adversaries, is not conclusive, as between 
them, in regard to the matters litigated in the suit.— 
STATE BANK OF ST. LOUIS V. BARTLE, Mo., 21S. W. Rep. 
816. 

199. SALE—Rescission.—The buyer of a horse gave his 
notes, indorsed by a third person, for the purchase 
price, but subsequently sent back the horse, witha 
notification that he rescinded the sale. ‘The seller ac- 
cepted and kept the horse, but did not return the 
notes, having already negotiated them. The holder of 
the notes subsequently sued the maker and indorser, 
and a compromise judgment was entered, and paid, for 
part of the amount, and all of the notes were sur- 
rendered: Held, that theseller, by receiving back the 
horse, became bound to return the notes, and, as he 
failed to do so, he was liable to the maker and in- 
dorser for the sum they had paid thereon.—PEPPER vy. 
TAYLOR, U.S.C. C. of App., 24 Fed. Rep. 32. 


200. SHERIFF—Unlawful Seizure.—The filing of a plea 
of intervention, and a voluntary dismissal thereof, by 
an assignee forthe benefit of creditors, in an action 
by a third person against his assignor anda sheriff 
who has seized under an attachment a stock of goods 
belonging to the assignor, is no bar to the assignee’s 
right to maintain an action against the sheriff for the 
value of the goods seized.—MARTIN Vv. MCCARTHY, Colo., 
32 Pac. Rep. 551. 


201. SPECIFIC PERFORMANCE—Contract— Performance. 
—In a suit for specific performance, it appeared that 
plaintiff agreed to purchase the land within a rea- 
sonable time after defendant perfected its title 
thereto; that, after the title was perfected, defendant 
tendered a conveyance, but plaintiff declined to ac- 
cept, for reasons given, which did not relate tothe 
title; that defendant afterwards conveyed the land to 
another party: Held, that plaintiff could not recover, 
as his refusal to accept the conveyance when tendered 
terminated the contract.-ESHLEMAN Vv. HENRIETTA 
VINEYARD CO., Cal., 82 Pac. Rep. 595. 


202. SPECIFIC PERFORMANCE — Laches.—One A pur 
chased certain real estate, and, in pursuance of the 
contract, entered into possession of the property, and 
made improvements thereon. The contract contained 
a provision that time should be the essence of the 
contract: Held, that the circumstances ofthe case 
were not such as to make time the essence of the con- 
tract, and thata failure to perform at the day would 
not prevent the specific enforcement of the contract. 
—MERRIMAN V. GOODLETT, Neb., 54 N. W. Rep. 686. 


203. SPECIFIC PERFORMANCE—Mutuality of Contract. 
An agreement to sell land at the option of the vendee 
is not rendered void for want of mutuality because the 
vendee was a feme covert, and the agent who con- 
tracted for her had no authority to bind her thereby; 
and on election and offer of performance by such 
vendee the contract will be enforced against the 
vendor.—YERKES V. RICHARDS, Penn., 26 Atl. Rep. 221. 

204. SPECIFIC PERFORMANCE—Option to Buy Land.— 
Under a contract giving plaintiff an option to buy 
certain premises within a specified time, in which de- 
fendant agreed to convey on payment of the price, to 
entitle plaintiff to a conveyance he must not only 
accept the offer, but also pay the price, within the 
time.—KILLOUGH V. LEE, Tex., 21 8. W. Rep. 970. 

205. StaTUTE—Construction— Operation and Effect— 
Constitutional Law.—Act March 25, 1875, p. 61 (Rev. 
St. § 3296), which provides that all personal prop- 
erty belonging to any woman at marriage shall 
be and remain her separate property, and under her 
sole control, but that the act shall not affect the title 
of any husband to any personal property reduced to 











XUM 











VoL. 36 


CENTRAL LAW JOURNAL. 





429 











his possession with the express assent of his wife: 
provided, that said personal property shall not be 
deemed to have been so reduced by his use or care 
thereof unless, by the terms of said assent, in writing, 
full authority shall be given to the husband to sell, 
incumber, or otherwise dispose of the same, for his 
own use or benefit, is not retrospective, since statutes 
are not so construed unless the intention of the legis- 
lature is clearly expressed, and the language employed 
admits of no other construction.—LEETE Vv. STATE 
BANK OF ST. LOUIS, Mo., 218. W. Rep. 788. 

206. TAXATION—Assessment.—It appearing that in pre- 
vious years the property had not been assessed to any 
one, and not being able to obtain from the conveyance 
records of the parish wherein the same is situated, or 
by inquiry of the adjacent property owners, whois 
the proprietor thereof, it is permissible for the as- 
sessor to list it as that of an unknown owner.—ROBIN- 
SON V. WILLIAMS, La., 12 South. Rep. 499. 

207. TAXATION—County Supervisor.—Act 189], No. 200 
§12, providing that ‘‘it shall be the duty of each super- 
visor - to ascertain the taxable property of his 
assessing district, and the persons to whom it should 
be assessed, and their residences,” and he shall require 
every person of full age to make a true written state- 
ment, under oath, ‘‘of all the taxable property of 
such person, firm, or corporation, whether owned by 
him or it, or held for the use of another,” is manda- 
tory, since its performance by the supervisor is not 
impracticable.—TURNER V. MUSKEGON CIRCUIT JUDGE, 
Mich., 54 N. W. Rep. 705. 

208. TAXATION—Delinquent Taxes.—Under St. 1880, p. 
136, providing that “any county, or city and county,” 
whose taxes are delinquent, may sue in its own name 
for the recovery thereof, ‘‘whether the same be for 
county or city, or city and county, and State purposes 
or taxes, or either of them,” a county may sue for 
delinquent taxes levied for county purposes only, and 
defendant cannot claim that it ought also to have sued 
for delinquent State taxes, levied in the same year, 
and not to have split its demand, thus subjecting 
defendant to two actions, when it is not alleged in 
the answer that another action to recover the State 
taxes is pending, or has been prosecuted to judgment. 
—Los ANGELES COUNTY V. BALLERINO, Cal., 32 Pac. 
Rep. 581. 

209. TAXATION — Exemptions — Presumptions.—The 
presumption is always against an exemption from 
taxation, and the burden is on the party claiming the 
exemption to establish a legislative intent to that 
effect by a clear preponderance of persuasive facts.— 
CITIZEN’S BANK V. BOARD OF ASSESSORS, U..S. C.C. 
(La.), 64 Fed. Rep. 73. 

210. TAXATION — Payment—County Warrants.—Rev. 
St. 1889, § 3205, provides that every collector of any 
county revenue in this State shall receive all county 
warrants presented to him by the legal holder thereof 
in payment of any county revenue, tax, or assessment 
existing against the holder and accruing to the 
county issuing the warrant. Section 17604 provides 
‘‘that county warrants, coupons of county bonds, and 
jury certificates may be received in payment of county 
taxes:” Held, thata county warrant lawfully issued 
in 1889 was a legal tender for the county revenue tax 
of 1891, and should have been accepted by the col- 
lector.—REYNOLDS V. NORMAN, Mo., 2] 8. W. Rep. 845. 

211. TAXATION—Raising Assessed Valuation.—Where 
a tax-payer has made due return of his personal prop- 
erty without any objections being made tothe valua- 
tion, the assessor cannot raise it without notice to the 
tax-payer, even though the statutescontain no pro- 
vision expressly requiring such notice.—STATE Vv. 
SPENCER, Mo., 21 8. W. Rep. 837. 

212. TAXATION — Tenants in Common. — Where 
trustees, as tenants in common, own choses in action 
which are taxable as private property, and some of 
the trustees reside within and some without the limits 
of a municipal corporation, the corporation may tax 
the pro ratashares of those trustees residing within, 





but cannot tax the shares of those residing without, 
such limits. This is true irrespective of the question 
as to whether a majority or minority of the trustees 
reside within the municipality. — TRUSTEES OF 
ACADEMY V. CITY COUNCIL, Ga., 178. E. Rep. 61. 

218. TAXATION—Bona Fide Purchaser.—Since a tax 
lien, as wellas the judgment enforcing it, are mat 
ters of public record, a subsequent purchaser of 
the land is bound to make inquiry whether such 
judgment has been satified; and, where such inquiry 
would have disclosed an execution sale of the land, he 
takes subject to the grantee in the sheriff’s deed, 
though that was not recorded at the time of his pur- 
chase.—FLECKENSTEIN Vv. BAXTER, Mo., 218. W. Rep. 
852. 


214. Tax TITLES—Latent Defects.—The facts that the 
collector’s books show that a tax for which land was 
sold had been paid does not charge the vendee ofthe 
purchaser at tax sale with notice of the irregularity in 
the sale where the record of the tax proceedings ex- 
amined by such vendee before his purchase is regular 
on its face, since the law does not require him to look 
beyond such record.—JEFFERSON LAND CO. V. GRACE, 
Ark., 21S. W. Rep. $77. 

215. TRADE-MARK—Equity.—While a court of equity 
will not protect a trade-mark based on misrepresenta 
tion and deceit, and intended to deceive and defraud 
the public, yet where the testimony in an action to 
enjoin an infringement fails to show that plaintiff 
had attempted to practice any fraud, or impose upon 
and damage the public, the court will not refuse to 
extend its aid.—IMPROVED FIG Syrup Co. v. CALI- 
FORNIA FIG Syrup Co., U. 8.C. C. of App., 54 Fed. 
Rep. 175. 

216. TRESPASS—Title to Maintain.— Persons holding 
lands under a contract of sale which does not give 
them any possessory rights therein before completion 
of payment therefor cannot, before such payment, 
maintain an action for damages done to such land, 
since they are not the owners of the freehold.—DEs 
JARDINS V. THUNDER BAY RIVER BooMCo., Mich., 54 
N. W. Rep. 718. 

217. TRESPASS TO TRY TITLE— Evidence.—Plaintiff’s 
claimed land patented to their brother, who, it was al- 
leged in the petition, was never married, and had died 
intestate. It was shown that his father and mother 
were dead, that he left Ohio in 1834, and that nothing 
had been heard of him since 1851. There was no tes- 
timony as to whetheror not he was married before he 
left Ohio, or whether the witnesses had ever heard of 
his marriage afterwards: Held, that it was error for 
the court to assume, in his charge, that the brother, 
if dead, left neither wife nor children surviving; but 
the burden was on plaintiffs to show a reasonable 
probability that, at the time of his death, there was no 
such survivors.—FRENCH V. MCGINNIS, Tex., 21 8. W. 
Rep. 941. 

218. TRIAL— Voluntary Nonsuit— By the common 
law, as modified by the statute of 2 Hen. IV.ch.7,a 
plaintiff had the right to a voluntary nonsuit at any 
time before verdict rendered, but under section 103, p. 
835, McClel. Dig., the plaintiff will be barred of such 
right unless he avaid himself of it before the jury re- 
tire from the bar. If the plaintiff apply for nonsuit 
before the jury retire from the bar, it will be error to 
refuse it.—NATIONAL BRODWAY BANK Vy. LESLEY, Fla., 
12 South. Rep. 525. 

219. TrusTs—Beneficiaries.—Where trustees neglect 
to defend their legal title to the trust property the 
beneficiaries may do so, and may sue to remove a 
cloud on the title, although the trust deed gives the 
trustees uncontrolled discretion for five years in exe- 
cuting the first.—PRESIDENT AND TRUSTEES OF BOow- 
DOIN COLLEGE Vv. MERRITT, U.S. C. C. (Cal.), 4 Fed. 
Rep. 55. 

220. USURY.—Rev. St. arts. 2978, 2979, provide that par- 
ties to any written contract may stipulate for ‘‘any 
rate of interest not exceeding 12 per cent. on the value 
of the contract,” and that all written contracts what- 
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soever, which may, stipulate for a greater rate of in- 
terest than 12 per cent. per annum, shall be void for the 
whole rate of interest: Held, that if, to compensate a 
vendor of land forgiving time on the purchase price, 
asum is added to the agreed price greater than the 
legal rate of interest, though such sui is incorpo 

rated as principal in. the purchase-money notes, the 
contract is usurious.— FISHER V. HOOVER, Tex., 218. 
W. Rep. 931. 

221. VENDOR AND VENDEE — Acknowledgment. — A 
purchaser who has accepted a deed reserving a vend- 
or’s lien, and given his note for the price of the land, 
cannot, when sued onsaid note more than a year 
afterwards, defend on the ground that the deed was 
not properly acknowledged, where he has retained 
possession of the deed without complaint. Where 
aquitclaim deed of unpatented land is given by the 
owner of a head-right certificate thereto, the subse- 
quent issuance to him of a patent based on such certifi- 
cate inures to the benefit of his grantee.—MORRISON V. 
FAULKNER, Tex., 21S. W. Rep. 984. 

222. VENDOR AND VENDEE—Contract of Sale.—Plaint- 
iff made defendant an offer for his land to which 
defendant replied by telegram, ‘‘Will accept if not 
sold otherwise.” Defendant sold the lots to athird 
person, with whom he had been negotiating before he 
sent the telegram: Held, thatthe telegram did not 
constitute an absolute agreement to sell the land.— 
FORD V. GEBHARDT, Mo,, 21S. W. Rep. 818. 

223. VENDOR AND VENDEE — Mistake in Computing 
Price.—Where plaintiff buys land by the square foot, 
and in fixing the price a mistake is made against him 
in the computation of the area, he does not waive his 
right to recover the overpayment by accepting a deed 
which is silent as tothe quantity of land, though the 
description therein is by monuments and by measure- 
ments stated to be ‘‘more or less.””—CARDINAL V. HAD- 
LEY, Mass., 33 N. E. Rep. 575. 

224. VENDOR AND PURCHASER — Construction of Con- 
tract.—Where an agreement for the sale of land states 
the dimensions, but the land cannot be identified 
unless by reference toa plat of a much larger tract, 
which plat appears in the agreement, oral evidence is 
admissible to ascertain the relation of the parties to 
any land shown onthe plat which would satisfy the 
terms of the agreement.—BAKER V. HALL, Mass., 33 N. 
E. Rep. 612. 

225. WATERS—Drainage Assessment.—Under Rev. St. 
§ 4278, providing that the amount of an assessment for 
the construction of a ditch shall bea lien on the land 
so assessed from the time of filing the petition for the 
construction of the ditch, such lien does not take 
precedence over the lien created by a mortgage exe- 
cuted prior to the filing of the petition, and the mort- 
gagor, upon the foreclosure of the mortgage, acquired 
title free from such ditch lien.—STATE Vv. LOVELESS, 
Ind., 33 N. E. Rep. 622. 

226. WILL — Capacity of Testator — Evidence.—Ina 
contest over the probate of a will, the parties objecting 
to such probate offered evidence tending to show that 
the testator, many years before his death, had given 
one of his children certain lands, describing them, etc., 
but had failed to convey thesame: Held, properly 
excluded, because it did not relate to the questions at 
issue, and if such gift had been made and possession 
given in pursuance thereof, and the conditions complied 
with, those facts might be shown ina proper case to 
enforce, quiet, or confirm the title.—JAMES Vv. SUTTON, 
Neb., 54 N. W. Rep. 670. 


227. W1LL—Charities.—A testator devised his estate, 
remaining after the deceuse or re-marriage of his 
widow, to the inhabitants of D and vicinity, for educa 
tional purposes; one-third to be appropriated for a 
building, to be located on Quivet Neck, in D, the inter- 
est of the remainder to be used for the support of the 
institution, and the wholeto be under the exclusive 
control of the inhabitants of Quivet Neck: Held, that 
the will created a valid charitable trust. — SEARS Vv. 
(CHAPMAN, Mass., 33 N. E. Rep. 604. 








228. WILL — Construction. — A testator devised his 
estate, after the decease of his wife, ‘‘to M andT, 
(children of my brother Valentine),” one dollar, the 
remainder to his other heirs ‘‘not thereinbefore 
named:” Held, that the naming of testator’s brother 
in parentheses was solely for the purpose of designat- 
ing the two legatees, and did not exclude him or his 
heirs, including the two legatees, from the residuary 
devise.—KLEIN V. FAULSTITCH’S ESTATE, Pa., 26 Atl. 
Rep. 218. 


229. WILLS — Estate Created. — A devise of land to 
testator’s son, by name, without any such words as 
‘‘heirs and assigns,” vests him with the fee-simple 
estate; and a subsequent provision in the will that the 
devise is to him for his natural life, and that on his 
death without lawful issue his share is to go over to 
his brothers, does not reduce the devise to alife estate, 
but renders the fee defeasible on the death of the son 
without lawful issue.—THOMSON V. PEAKE, S. Car., 17 
8. E. Rep. 45. 


230. WILLS — Devisees. — A testator devised the re- 
mainder of his estate to trustees, who, after the estate 
was finally disposed of, were to divide the net proceeds 
among testator's heirs at law ‘‘as provided by the laws 
of commonwealth of Massachusetts,” payments on 
account ofthe first settlement to be made to his wife, 
daughter, andson: Held, that testator’s widow was 
to share as an heir at law with the daughter and son.— 
LAWRENCE V. CRANE, Mass., 33 N. E. Rep. 605. 


231. WILLS—Lapsed Legacy.—In a legacy of personal 
property toa legatee named, and his heirs, the word 
‘theirs,’ though technically appropriate to real estate, 
is taken to be a word of limitation, and to indicate that 
the whole interest of the testator is given absolutely 
to the legatee; and, on the legatee’s death before that 
of testator the legacy lapses, and does not pass to the 
legatee’s heirs.—WoopD Vv. SEAVER, Mass., 33 N. E. Rep. 
587. 

232. WILL — Probate — Attestation. — An attestation 
clause is made for the purpose of preserving, in per- 
manent form, arecord of the facts attending the ex- 
ecution of the will, so that, in case of the failure of the 
memory of the subscribing witnesses, or other casual- 
ty, they may still be proved; and the courts have ac- 
cordingly held, on proof of the authenticity of the sig- 
natures of the subscribing witnesses, the facts stated 
in the attestation clause must be accepted as true un- 
til it is shown by affirmative proof that they are not.— 
FARLEY V. FARLEY, N.J., 26 Atl. Rep. 178. 

233. WILL—Probate—Attestation.—It is not essential 
tothe probate of a will in solemn form that the two 
subscribing witnesses should then testify that thetes- 
tator was of sound mind when he executed the instru- 
ment.—MAYs V. MAYS, Mo., 218. W. Rep. 921. 

234. WITNESSES—Examination of Adverse Party.—Un- 
der Rev. St. § 8920, providing that any party to a civil 
proceeding may compel any adverse party to testify as 
a witness in his behalf, a defendant who is brought 
into court after other defendants have obtained plaint- 
iff’s testimony is not bound by such previous testi- 
mony, but may require him to testify again.—LARI 
MORE V. BOBB, Mo., 218. W. Rep. 922. 

235. WILL—Revocation.—Where persons execute mu- 
tual wills, and the will of one is presented for probate 
by the other, the question as to whether such wills 
formed a contract, and whether proponent, by revok- 
ing her will, was estopped from claiming under the 
will sought to be probated, is without the jurisdiction 
of the probate court.—LANSING V. HAYNES, Mich., 54 N. 
W. Rep. 699. 

236. WITNESSES—Transactions with Decedents.—Rev. 
St. art. 2248, which prevents parties from testify- 
ing ‘‘in actions by or against: executors, administra- 
tors, or guardians,’ and provides that the provisions 
of this article shall extend to actions by or against the 
heirs or legal representatives of a decedent, does not 
apply in an action against legatees.—CURTIS Vv. WIL- 
sON, Tex., 21S. W. Rep. 787. 
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